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By W. W. THORNTON. 


T the fall election of 1870, John Pettit, | Howk elected, their terms beginning Jan. 1, 


Alexander C. Downey, James L. Wor- 
den, and Samuel H. Buskirk, all Democrats, 
were elected, their offices beginning the 3d 
of the following January. By an Act of Dec. 
16, 1872, the number of judges was increased 
to five; and Governor Baker appointed, the 
same month, Andrew L. Osborn to the va- 
cancy thus created. 

The new judges were met with a crowded 
docket. Worden had served upon the bench, 
but the other four were new to the work. 

During this period of the court the judges 
fell into the habit of writing long opinions, 
some of them being almost treatises upon the 
subject discussed. This was particularly true 
of Judge Buskirk. The practice thus inau- 
gurated has left its mark upon many succeed- 
ing cases. Another growth that marred the 
decisions of the court for many years was 
the extreme technicalities it fell into in crim- 
inal cases. It was proverbial throughout the 
State that it was almost impossible to sustain 
a conviction in a criminal case, where able 
attorneys defended the criminal. For this 
Judge Worden was largely responsible ; and 
the practice continued until 1881. 

At the fall election of 1874 Horace P. 
Biddle was elected, as a Democrat, to suc- 





ceed Andrew L. Osborn, his term beginning | 


Jan. 1, 1875. 

At the October election, 1875, James L. 
Worden was re-elected, and Samuel E. Per- 
kins, William E. Niblack, and George V. 


32 


' 


1877. A charge of extravagance in the fit- 
ting-up of their rooms at the expense of the 
State was brought against the sitting judges, 
and this had much to do with the retirement 
of Judges Buskirk, Downey, and Pettit. 
This charge figured much in the campaign 
of 1876; and while it had little or no foun- 
dation, it served its purpose in the memora- 
ble and hotly contested political campaign 
of that year. 

Judges Worden and Perkins were men 
who had much experience on the bench, — 
the former in the full manhood and vigor: of 
mind ; the latter in the decline. Judge Bid- 
dle had been on the bench two years; but as 
yet had not given evidence that his long and 
successful career on the mist prius bench led 
the bar to expect of him. Judge Howk came 
fresh from the bar and a large practice, 
with a very decisive leaning to technicalities. 
Judge Niblack had just retired from a four- 
teen years’ career in Congress, and of him it 
could not be expected that he was as well 
“up” in the practice as if he had not been 
in politics. 

On Dec. 17, 1879, Judge Perkins died ; and 
John T. Scott succeeded him, the 29th, by 


| appointment. 


The most noted case before the court dur- 
ing this period was The State v. Swift (69 
Ind. 505), involving the validity of the con- 
stitutional amendments of 1880. In the 
spring of 1880 there had been submitted to 








250 





The Green Bag. 





the electors of the State several proposed 
amendments to the Constitution. These 
proposed amendments changed the State 
election from October to November, the 
time of holding the presidential and con- 
gressional election. Of the votes cast for 
and against them, the amendments had re- 
ceived a clear majority; but that majority 
was less than one half of the votes cast at 
the same time, in the same ballot-boxes, for 
the several township trustees elected through- 
out the State. The court held that it would 
take judicial knowledge of the number of 
votes cast for township officers; and the 
amendments having received less than a ma- 
jority of these votes, they had not received 
a majority of the ballots of all the electors 
of the State, and consequently were not 
legally adopted. The effect was to leave 
Indiana an October State. The decision 
was given while the Democratic National 
Convention was assembled at Cincinnati; 
and before that Convention Hon. Thomas 
A. Hendricks was a prominent candidate 
for the presidential nomination. The charge 
was made that the decision was a political 
one, — to throw Indiana back to an October 
State, and thus render it a pivotal State. 
This charge received color from the unjudi- 
cial manner in which Judge Worden pri- 
vately announced the decision of the court 
a few minutes after it was rendered, instead 
of waiting until two o'clock in the afternoon, 
the usual time of handing down the opinions 
to the clerk, Judges Niblack and Scott 
wrote dissenting opinions. 

However false the accusation may have 
been, it undoubtedly had its effect in the 
autumn election; for Byron K. Elliott and 
William A. Woods, Republicans, were elected 
to succeed Judges Biddle and Scott. They 
took their seats Jan. 3, 1881. The two 


newly elected judges were men of vigor and 
power, who had much experience on the 
nist prius bench. 

The legislature of 1879 provided for a 
commission to revise and codify the law of 
the State. 





James S. Frazer, David Turpie, | 





and John H. Stotsenburg were appointed 
commissioners. Their revision of the civil 
and criminal codes, the Decedents’ Act, the 
Penal Act, and the tax laws were adopted in 
1881, substantially as proposed by them. 
The new codes introduced few new features 
in our statute law, but the Decedents’ Act 
was radically new. 

On the 1st day of December, 1882, Judge 
Worden, having declined a_ renomination, 
resigned, and William H. Combs was ap- 
pointed, Dec. 2, 1882, his successor, serving 
until Jan. 1, 1883, when Allen Zollars, 
elected at the previous November election, 
succeeded him. On the 8th day of May, 
1883, Judge Woods resigned, having been 
appointed judge of the Federal Court for 
the District of Indiana; and Edwin P. Ham- 
mond was appointed his successor, May 14, 
1883. This rendered the election of a new 
judge necessary at the November election 
of 1884; and Joseph A. S. Mitchell, a 
Democrat, was chosen, his term beginning 
Jan. 1, 1885. The court now stood four 
Democrats and one Republican. 

During the years 1865 to 1871 the court 
began to run behind with its docket, for 
which it was directly responsible, until, in 
1880, it took over three years, in the regular 
course of business, for a case to reach a de- 
cision; and then it might be farther carried 
along several months by a petition for a 
rehearing. 

As a measure of relief, the legislature of 
1881 created a commission, the members of 
which were to be appointed by the court, to 
continue two years. Pursuant to the pro- 
visions of this act, on April 27, 1881, the 
court appointed George A. Bicknell, John 
Morris, William M. Franklin, James I. Best, 
and Horatio C. Newcomb, — three Demo- 
crats and two Republicans. Judge New- 
comb died May 23, 1882; and James B. 
Black was appointed his successor, May 29, 
1882. The legislature of 1883 continued 
the commission two years. Nov. I,, 1883, 
Judge Morris resigned, and on the 9th Wal- 
pole G. Colerick was appointed his succes- 
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The commission expired April 27, 
1885. Upon the whole, it was not satisfac- 
tory to the bar of the State. The indi- 
vidual members of the commission prepared 
opinions in cases assigned to them, and after 
these opinions had received the approval of 
the court,—the commission and court sit- 
ting jointly, — they were adopted and made 
the opinions of the court, and judgment 
rendered accordingly. 
These opinions thus 
became the opinions 
of the court, and found 
a place in their re- 
ported opinions. 

At the November 
election of 1886 Judge 
Elliott was re-elected, 
his second term be- 
ginning Jan 3, 1887. 

From the beginning 
of 1881 a change is 
quite perceptible in 
the decisions of the 
court, especially in 
criminal cases. The 
court gradually 
brushed aside techni- 
calities, and decided 
the cases upon their 
merits. Previous to 
that time it was diffi- 
cult to sustain a con- 
viction in a well-de- 
fended criminal case. 
Gradually and imperceptibly technicalities 
in criminal cases had assumed undue pro- 
portions. This state of affairs was largely 
due to the technical mind of Judge Worden ; 
and the change was due to the new blood 
placed upon the bench in 1881. Not until 
then did it seem possible to sustain in that 
court a conviction for illegally selling intoxi- 
cating liquors, obtained upon circumstantial 
evidence,! although death penalties thus ob- 
tained were affirmed. Another evidence of 
the brushing aside of technicalities was a de- 
1 Dant v. The State, 83 Ind. 60. 


sor. 


JAMES S. 











cision that the courts judicially know that 
beer is a malt liquor prepared by fermenta- 
tion, and that it was not necessary to prove 
that it was intoxicating,! as had been pre- 
viously necessary under the rulings of the 
court. 

Questions of grave importance came be- 
fore the court in 1886 and 1887, which went 
to the very foundations of the State. In 
1886 the Lieutenant- 
Governor, Mahlon D. 
Manson, resigned. 
He, with the Governor, 
had been elected in 
1884 for a term of four 
years from the follow- 
ing January. Gover- 
nor Gray applied to 
the Attorney-General, 
Francis T. Hord, for 
an opinion upon the 
question whether a 
successor to Manson 
could be elected at the 
November election of 
1886, and received an 
answer in the affirma- 
tive. The Democratic 
Convention, following 
this opinion, nomi- 
nated Hon. John C. 
Nelson for Lieuten- 
ant-Governor, and sub- 
sequently the Repub- 
licans nominated Hon. 
Robert S. Robertson. The latter received 
a majority of 3,200. After the election 
Alonzo G. Smith, the Democratic President 
of the Senate, who, if there was no Lieu- 
tenant-Governor, would hold that office, and 
be Governor if the chief executive of the 
State were to die or resign, brought an ac- 
tion to prevent the Secretary of State from 
delivering to the Speaker of the House the 
sealed returns of the election of Lieutenant- 
Governor,which were directed to the Speaker, 
as required by law, in the care of the Secre- 

1 Myers v. The State, 93 Ind. 251. 


FRAZER. 
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tary, and were to be delivered to him by the 
Jatter. The avowed purpose of the suit was 


| 


to test the validity of the election of Robert- | 


son. 
it had no jurisdiction of the controversy.! 
Although at the November election of 1886 


the Republicans had secured a majority in | 


the House, the Democrats still held a ma- 
jority in the Senate. Robertson claimed 
the right to preside over the Senate; but 
that body denied his claim, placed Smith in 
the chair as President pro tem., and forcibly 
ejected Robertson from its chambers, and 
by police force kept him out. On the 12th 
day of January, 1887, Smith filed in the 
Marion Circuit Court an information, pray- 


The court unanimously decided that | 


| 


ing for an injunction against Robertson, re- | 
straining him “ from intruding, or attempting | 


to intrude himself into the office of Lieuten- 
ant-Governor,” and for a judgment of ouster, 
“excluding him” from that office. The 
lower court granted the restraining order; 
but upon appeal its judgment was reversed. 
The Supreme Court held that as Robertson 
resided in Allen, and not in Marion County, 
the action should have been brought in the 
former ; and a majority of its members also 
held that a claimant of the office of Lieuten- 
ant-Governor cannot maintain an information 
in the nature of a guo warranto to settle the 
title to that office, for the Constitution vests 
exclusive jurisdiction of such a controversy 
in the General Assembly.” 





These decisions called down on the court | 
the wrath of the entire Democratic press of | 


the State. Its leading organ at the capital 
was very offensive, going so far as to use on 
its editorial page, as applied to the mem- 
bers of the court, the unseemly denunciation, 
“D—n their cowardly souls!” Political 
strife ran high. The House declared in 
effect that the body occupying the Senate 
Chamber was not legally organized, and re- 
fused to communicate with it until Robert- 


consequence of the deadlock was that few 
laws were passed in 1887. The strife was 
continued in 1889, and Robertson excluded, 
until the newly elected Lieutenant-Governor, 
Hon. ira J. Chase, took his seat. 

At the November election of 1888 Silas 
D. Coffey, Walter Olds, and John G. Berk- 
shire were elected as successors to William E. 
Niblack, Allan Zollars, and George V. Howk ; 


| and they took their seats Jan. 7, 1889. They 


were Republicans ; and for the second time 
in the history of the State a majority of the 
bench were members of that political party. 

The strife that had arisen between the two 
leading parties of the State was one not cal- 
culated to pour oil on the troubled waters. 
The Democrats took their defeat of 1888 
sorely. the Legislature in both its branches 
was Democratic, and it soon manifested a 
disposition to save from the wreck of defeat 
as many offices as possible. The docket of 
the Supreme Court was several years be- 
hind. There was a universal demand for 
relief. To increase the number of judges, 
or to change the organization of the court, 
a constitutional amendment was required, 
and it would take two years to adopt it. 
A commission was proposed ; but a Repub- 
lican Governor would appoint Republican 
commissioners, and so would a Republican 
court, it was thought. The result was that 
the legislature created a Commission of five 
members, “ to aid and assist the court in the 
performance of its duties,’ to hold their of- 
fices four years. The legislature selected 
the commissioners. The persons thus se- 
lected qualified and demanded recognition ; 


| but the court, in an able and elaborate 
| opinion, unanimously held the action of the 


son was recognized as Lieutenant-Governor | 


and as its duly elected presiding officer. The 


1 Smith v. Myers, 109 Ind. 1. 
2 Robertson v. Smith, 109 Ind. 79. 





legislature unauthorized, and the act failed. 
The striking down of this act was simply 
an assertion of the independency of the 
judiciary. 

Another thrust at the court, made by the 
legislature, was an attempt to compel it 
to prepare the syllabus of each opinion re- 
corded, and to superintend the printing of 
1 State v. Noble, 118 Ind. 350. 
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the Supreme Court reports. The effect of 
this act was to deprive the Reporter of his 
constitutional privileges, and to impose upon 
the court duties and labors placed elsewhere 
by that instrument. The court declined to 
write the syllabi, and held, in an elaborate 
opinion! and in a subsequent one,” the en- 
tire act invalid. 

The legislature of 1889 provided for a 
Board of Public Works 
in all cities of fifty 
thousand inhabitants 
or more, to consist of 
three members, se- 
lected from the two 
leading political par- 
ties by the General 
Assembly. These 
boards were given 
control over many af- 
fairs of the cities. 
The legislature was 
largely inspired to this 
action by party mo- 
tives, in order to se- 
cure control over cities 
of political majorities 
adverse to the major- 
ity of that body. Con- 
tests quickly arose 
over the validity of 
thisact; andthecourt, 
one member dissent- 
ing, held it invalid, on 
the ground that the 
legislature could not fill a vacancy in an 
office, and that it deprived the municipali- 
ties to which it applied of that local self- 
government guaranteed to them by the 
Constitution.2 A- similar act, creating a 
Board of Metropolitan Police and Fire 
Department in cities having a certain 
population, was also held invalid,* leav- 


1 Ex parte Griffiths, 118 Ind. 83. 

2 Griffin v. State, 119 Ind. 520. 

8 State v. Denny, 118 Ind. 382; and City of Evansville 
v. State, 118 Ind. 426. 

# State v. Denny, 118 Ind. 449. 








HORACE P. BIDDLE. 





ing an earlier act on the same subject, 
but not obnoxious to the Constitution, in 
force.! 

Another case of importance before the 
court was the act authorizing the State to 
borrow a large sum of money for govern- 
mental purposes. The act was upheld.? So 
was an act authorizing the legislature to 
elect trustees of the benevolent institutions 
of the State.® 

In its greed for of- 


fice, and to hedge 
about the constitu- 
tional privileges of 


the Governor, the leg- 
islature of 1889 pro- 
vided that the State 
Geologist should be 
elected by the joint 


ballot of the two 
houses. The Gov- 
ernor claimed the 


right, under the Con- 
stitution, to appoint, 
and the court upheld 
his claim. Two mem- 
bers of the court dis- 
sented. The same 
ruling was made, with 
a like division of the 
court, with respect to 
State Statistician, the 
majority of the court 
holding further that 
such office was elec- 
tive.© The same ruling was made concern- 
ing Oil Inspector, except as to the elective 
feature.® 

Other acts of 1889 held invalid were 
the Meat Inspection Act;‘ the section 
of the Election Law requiring registration 
of those leaving or absent temporarily 


1 State v. Blend, 121 Ind. 514. 

2 Hovey v. Foster, 118 Ind. 502. 

3 Hovey vw. State, 119 Ind. 386 and 395. 
* State v. Hyde, 121 Ind. 20. 

5 State v. Peele, 121 Ind. 495. 

6 State v. Gorby, 122 Ind. 17. 

7 State v. Klein, 126 Ind. 68. 
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from the State,! and the Natural Gas 
Law? 

On the other hand the court upheld, of the 
acts of this year, the act permitting cities 
and towns to exact an increased license fee 
for a permit to retail intoxicating liquors; * 
the School-book Law ;* and the Street Im- 
provement Law.5 

The several decisions of the court holding 
invalid legislation that was largely inspired 
by party expediency and thirst for place drew 
down upon the Republican members of the 
court the denunciation of the State Demo- 
cratic press, which pursued them with un- 
usual violence of language and with charges 
of dishonesty and party subserviency. So 
heated became the language and charges 
of that press that when the party it repre- 
sented met in State convention on the 
28th day of August, 1890, it, led by its ex- 
tremest members, denounced Judges Coffey, 
Olds, and Berkshire in its platform, charging 
them with rendering partisan opinions and 
with judicial dishonesty. We are not aware 
that any party so openly ever went to this 
extreme. The charges were wholly un- 
founded, and largely inspired by chagrin 
occasioned by the decisions of these three 
judges in striking down unconstitutional 
laws enacted for party ends. 

At the November election of 1890 Judge 
Mitchell was re-elected; but he died on 
the 12th of the following month ; and on the 
17th of the same month Robert W. Mc- 
Bride was appointed to fill the remainder 
of the few days of his first term, yet unex- 
pired, and to fill the term to which he was 
elected until the November election in 1892. 
On the 19th of February, 1891, Judge 
Berkshire also died, and on the 25th of the 
same month John D. Miller was appointed 
to the vacancy thus occasioned. 

The legislature of 1891, in order to re- 
Morris v Powell, 125 Ind. 281 
State v. Indiana, etc. Co., 120 Ind. 575. 
Bush v. Indianapolis, 120 Ind. 476 
* State v. Haworth, 122 Ind. 462 
5 Quill v. Indianapolis, 124 Ind. 292; 


1 
2 
3 


McEneney v. 


Sullivan, 125 Ind. 407. 











lieve the Supreme Court and its overloaded 
docket, created the Appellate Court, giving 
it appellate and final jurisdiction in all cases 
of misdemeanor, cases originating before 
justices of the peace, cases for the recovery 
of money only where the amount in contro- 
versy does not exceed one thousand dollars, 
cases for the recovery of specific personal 
property, actions between landlord and tenant 
for the recovery of possession of leased prem- 
ises, and all cases of appeals from orders 
allowing or disallowing claims against dece- 
dent’s estates. In all such cases their decis- 
ions are final. Constitutional questions and 
the validity of statutes are reserved for the 
Supreme Court. By the terms of the act all 
cases of which the Appellate Court were 
given jurisdiction, and which were then pend- 
ing before the Supreme Court, were trans- 
ferred to the former court. In pursuance of 
a private understanding with several mem- 
bers of the legislature who secured the pas- 
sage of the law, Governor Hovey appointed 
three Republicans and two Democrats to the 
judgeships thus created. Unfortunately the 
jurisdiction of the court was not made broad 
enough, and consequently the full relief de- 
sired was not obtained. 

The one hundred and thirty-six Indiana 
reports contain 20,427 reported cases. 


Samuel E. Perkins. 


Judge Perkins was on the Supreme Court 
bench nearly twenty-two years, though not 
continuously. Blackford was a member of 
the court for thirty-five years continuously, 
and Perkins was his closest competitor in 
length of service. Perkins was the only 
member of the old court that became a mem- 
ber of the new. He was born at Brattle- 
borough, Vt., Dec. 6, 1811, and died at 
Indianapolis, Dec. 17, 1879. His father 
was a lawyer, but died when Samuel was 
only five years of age. His mother was too 
poor to rear him, and he was adopted by a 
neighbor. His education was limited to the 
common schools of the day, with a short 
course in Gates County Seminary, New 
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York. After reading law awhile in New 
York, he came on foot to Richmond, Ind., 


in 1836, where he settled. Reading law in | 


an office during the following winter, he was 
admitted to practice in the spring of 1837. 
The same year he became the editor of a 
local Democratic newspaper, and so contin- 
ued, with an intermission of a year at least, 
until 1840. The community was Quaker, 
and intensely Whig. 
In 1843 Governor 
Whitcomb rewarded 
him for his fealty to 
party under such dis- 
couraging circum- 
stances as environed 
him, by appointing 
him prosecuting at- 
torney. The year fol- 
lowing he was a Polk 
elector; and during 
that and the follow- 
ing year he was twice 
appointed to a seat on 
the Supreme Court 
bench, but the Senate 
declined to confirm 
the selection. After 
the legislature ad- 
journed, Governor 
Whitcomb appointed 
him to the vacancy 
occasioned by the 
Senate’s failure to 
confirm his former 
appointments. Thus Perkins found himself, 
at the age of thirty-four, on the bench of the 
highest tribunal of the State; and necessa- 
rily, owing to his several years of political and 
newspaper work, with a limited knowledge 
of the law. In 1858 he accepted the ap- 
pointment of professor of law in the North- 
western Christian University, at Indianapolis, 
and during the years 1870-72 filled a simi- 
lar position in the State University. In 
1858 he published the second digest of the 
Indiana reports; and in the following year 
published the first work in the State on the 








WILLIAM E. NIBLACK. 





civil practice. In 1868 he became editor of 
the “ Herald,” afterwards the Indianapolis 
“Sentinel.” In 1872 Governor Baker, his ad- 
versary in politics, appointed him Judge of the 
Marion Superior Court ; two years later he 
was unanimously elected to the same place; 
and in 1876 he was again placed, by popular 
vote, upon the bench where he had formerly 
so long sat. Judge Perkins was an indefati- 
gable and never ceas- 
ing worker; but of 
him it can scarcely be 
said that he was a 
learned man. In his 
opinions he was fond 
of quoting the Scrip- 
tures, and often cited 
works on __ political 
economy when dis- 
cussing constitutional 
questions. He was a 
man of considerable 
vigor of mind; but he 
scarcely arose to the 
opportunities afforded 
him in being one of 
the first judges whose 
duty it was to interpret 
the Constitution of 
1851, to construe the 
new codes of 1852, 
and to mould and con- 
form the unwritten 
law to their principles 
and rules of action. 
This was a great opportunity which he did 
not fully grasp; probably because he did not 
have that exact training in his career at the 
bar when a young man which seems essential 
to the making of a great judge. The last 
three years of his judicial career did not add 
any laurels to those he had already won; for 
he was then, in mind, too old a man for a 
place on the highest tribunal of the State. 


Andrew Davison. 


Davison was one of the four judges who 
first took their seats as members of the new 
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court, and he served until 1865,— a career 
of twelve full years on the bench. He was 
barn Sept. 15, 1800, in Franklin County, 
Pa:; and was educated at Jefferson College, 
Cannonsburgh, of the same State. At the 
age of twenty-four he was licensed to prac- 
tice, and then came West, settling at Greens- 
burgh, Ind., then a village of half-a-dozen 
log houses. Here he lived until the day of 
his death, practicing his profession when not 
on the bench; and although of delicate 
frame and in feeble health from early youth, 
he lived until Feb. 4, 1871. In practice 
he was a great laborer; and his greatest 
power was in the mastery of general princi- 
ples, which he applied with more than usual 
acumen. His opinions are usually short, 
but pointed, clear, and concise. In fact, it 
may be said that the bar has not yet fully 
appreciated his legal ability as evidenced in 
his opinions. He was a man of unusually 
pure moral character. 


William Z. Stuart. 


Judge Stuart’s parents were born in Scot- 
land. He was born at Dedham, Mass., on 
Christmas Day, 1811. Nine years afterwards 


his parents returned to Scotland, taking him | 


with them. But five years later he ran 
away from them, returned to America, and 
engaged as a drug-store clerk in New Bed- 
ford of his native State. Two years later 
he went to Boston in the same capacity. 
Urged by his friends to educate himself, he 
succeeded, after years of endeavor, in work- 
ing his way and in graduating in 1833 as the 
salutatorian of his class, from Amherst Col- 
lege. He became principal of the High 
School at Hadley, and the next year of May- 
field Academy, Westfield, N. Y. During 
these years he read law, and in 1836 set- 
tled at Logansport, Ind. In 1846 he was 
elected prosecuting attorney, and in 1851 
to the legislature which framed the new 
codes of procedure. It cannot be said that 
he was a popular man, and he never sought 
popularity; yet he was esteemed by the 
people for his integrity and real worth, and 





most by those who knew him best. His 
abilities in the legislature were so well dis- 
played, and became so generally known, that 
he was elected the next year judge of the 
Supreme Court. The salary was too small 
to support his growing family, and he re- 
signed in 1857. His opinions are models 
of clearness, and show his thorough train- 
ing. They are usually elegantly written ; 
and there are no superfluous words, — lit- 
tle but nouns and verbs, and many of them 
monosyllables. On his retirement from the 
bench he became the General Attorney of 
the Toledo and Wabash Railroad Company. 
In 1856, although on the bench, he was a 
candidate for Congress, but was beaten by 
Schuyler Colfax. Among strangers he was 
retiring and almost diffident. His mind 
moved slowly, but was vigorous in action. 
Although a Democrat in principle, he was 
moderate in partisanship. He died May 7, 
1876. His death was caused largely from 
overwork in the interest of the great rail- 
road for whom he served as its chief attor- 
ney until his death, a period of nearly 
twenty years. 


Addison L. Roache. 


Judge Roache is the sole survivor of the 
Supreme Court bench of 1853. He was 
born in Rutherford County, Tenn., Nov. 3, 
1817, and came with his father to Bloom- 
ington, Ind., in 1836. He was admitted to 
practice at Frankfort, but soon returned to 
Rockville, where he had read law, and where 
he married in 1841. Eleven years later he 
was elected Judge of the Supreme Court, 
and resigned his seat in May, 1854, and 
formed a partnership the same year with 
Hon. Jos. E. McDonald, the latter being 
the junior member. Judge Roache is pre- 
eminently a man of affairs, and has taken 
great interest in the State educational insti- 
tutions, having been twice elected trustee of 
the State University. He conceived the 
plan of a public library for the city of In- 
dianapolis, drafted the original bill for its 
establishment, and worked before the legis- 
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lature until it was adopted. All this re- 
quired unremitting toil and untiring work. 
Owing to his health, he early retired from 
the active practice, — retiring upon an am- 
ple fortune he had secured. 


Alvin P. Hovey. 


Of all the public men of Indiana, Gov- 
ernor Hovey held more public offices than 
any other. He was ap- 
pointed, May 8, 1854, 
to the vacancy caused 
by the resignation of 
Judge Roache. He 
was native born. The 
place of his birth was 
in a little hamlet of 
Posey County, and 
the time Sept. 6, 
1821. His father was 
a native of Vermont, 
and died before Alvin 
was three years of 
age, leaving seven 
small children in poor 
circumstances. He 
received little educa- 
tion in the schools, 
being almost wholly 
a self-educated man. 
His memory was very 
retentive. At twenty- 
one he was admitted 
to the bar. Hovey’s 
greatest case was the 
one involving the validity of William Mc- 
Clure’s will, in which he gave the trustees 
all his property in Spain, “to be by them 
applied to the diffusion of useful knowledge, 
and instruction of the working classes, or 
manual laborers who gain their bread by the 
sweat of their brow,” in the United States. 
It proved further that sums not exceeding 
$500 should be expended in the purchase of 
libraries wherever there was an accumulation 
for a public library of fifty volumes. The 
executor regarded the clause as invalid, and 
was so advised by eminent counsel. Hovey 
33 


GEORGE V. HOWK. 














considered it valid, and brought suit, at the 
instance of one of the executor’s bondsmen, 


to test its validity. In the lower court he 
was defeated; in the Supreme Court suc- 
cessful, the decision following the Girard 
will case.! By this will over $150,000 was 
given to the workingmen’s libraries. 

In 1851 he was a member of the constitu- 
tional convention; in 1852 Circuit Judge, 
being called “ The 
Boy Judge.” His ap- 
pointment to the Su- 
preme Court bench 
did not secure for him 
an election ; and conse- 
quently his term there 
was less than a year 
in length of time. In 
1855, without solicita- 
tion and without his 
knowledge, President 
Pierce appointed him 
United States District 
Attorney for the Dis- 
trict of Indiana, from 
which position Bu- 
chanan removed him 
because he supported 
Douglas. He was al- 
ways an intense par- 
tisan, intensity being 
characteristic in every 
feature of his compo- 
sition. 

During the Mexican 
War he was elected lieutenant, but his com- 
pany failed to secure an entry into one of the 
regiments assigned to Indiana. At the out- 
break of the Rebellion Governor Morton 
commissioned him colonel. Shortly after the 
capture of Fort Donelson he was commis- 
sioned brigadier-general. He was at the bat 
tles of Pittsburg Landing, Vicksburg, and 
Jackson. For meritorious service he was 
made a major-general, although he did not 
receive his commission until two years after 
it was granted, — being one of the four men 


1 Sweeney vw. Sampson, 5 Ind. 465. 
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of the State who rose to that rank. General 
Grant found occasion to speak highly of 
his service and skill in the command of his 
troops. 

By command of Secretary Stanton he 
prosecuted, under the rules of the military 
law, a number of Indiana’s leading Southern 
sympathizers who were aiding and abetting 
the cause of the Southern Confederacy, and 
secured the pronouncement of the death 
sentence upon them. They probably would 
have suffered that penalty if President Lin- 
coln had not interfered. 

After the war President Johnson, upon 
the recommendation of General Grant, ten- 
dered him the mission to Buenos Ayres ; but 
he declined it. He was then tendered the 
mission to Peru, and accepted it, and resigned 
in 1870. 

The War of the Rebellion changed Hovey 
from a Democrat to a Republican, and in 
1886 he was elected to Congress by a major- 
ity of 1,359 over his Democratic competitor. 
In 1888 he was elected Governor of the 
State, receiving the nomination without a 
canvas ; and in this office he died the 23d 
of November, 1891. 

Governor Hovey was a good Latin scholar, 
and spoke German and Spanish fluently. He 
was a very self-relying man, and determined 
when he had “made up his mind.” He 
was a frequent contributor to general maga- 
zine literature, and a poet of more than or- 
dinary ability. A volume of his poetry will 
probably be published erelong. He was too 
short a time upon the Supreme Court bench 
to make anything more than the ordinary 
place for himself. His opinions have, how- 
ever, that directness and force that every- 
where stamped him as a man of more than 
ordinary power. 


Samuel B. Gookins. 


Judge Gookins was nominated and elected 
at the fall election of 1854, taking his seat 
Jan. 3, 1855. 
the celebrated Gookins family of New Eng- 
land, and was born at Rupert, Vt., May 30, 


| 





He was a descendant from | 


1809. When he was five years old his father 
died. In 1823 his mother brought him to 
Terre Haute, Ind., and there settled, but 
died two years later. Gookins, thus thrown 
on his own resources, entered a printing- 
office in 1826, and four years later went to 
Vincennes to assist John B. Dillon in editing 
the “Gazette” of that place. In 1832 he 
returned to Terre Haute as editor of a local 
newspaper. Through the persuasion of his 
friends he began to read law, and was ad- 
mitted to practice in 1834. In 1850 he was 
appointed a judge of the Circuit Court; and 
in 1851 was elected a member of the first 
legislature under the new Constitution, and 
served on the committee for the organization 
of the courts. It was his endeavor to take 
the Supreme Court out of politics, but he 
failed. He however was nominated by the 
Whigs in 1852 for a position on the bench, 
and was defeated. In 1854, on the occur- 
ring of a vacancy, he was again nominated, 
and was elected by a majority as large as 
that by which he had been defeated. These 
nominations were unsolicited by him. He 
held the position of judge until Dec. 10, 
1857, and then resigned, chiefly because 
of the inadequacy of the salary to support 
himself and family, and because the condi- 
tion of his health demanded a change of 
climate. He went to Chicago, IIl., and there 
practised law until 1875, and then returned 
to Terre Haute, where he died June 14, 1880. 

He was an occasional contributor to the 
press. His judicial opinions, as reported, are 
fair specimens of legal and judicial literature. 


James M. Hanna.! 


James M. Hanna was born Oct. 25, 1817, 
on the farm where his father and grandfather 
settled in 1804, Franklin County, Ind., near 
where the village of Fairfield has since grown 
up. His early education was limited to 
three months’ schooling. His boyhood, like 


1 This sketch of Judge Hanna has been kindly fur- 
nished by Hon. D E. Williamson, formeily Attorney- 
General of Indiana, and at one time a partner of Judge 
Hanna. 
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others of that age, was confined to his , diana, both as a lawyer and Democratic 
father’s farm, where he labored, assisting | politician, holding a magic power over his 


his father, until 1837, his, twentieth year. 
During this time he gave more than ordi- 
nary attention to mental culture, being a vo- 
racious reader. He soon acquired a breadth 


professional and political friends. In 1842 
Governor Whitcomb selected and appointed 
him his private secretary ; following this, the 
State legislature, then having that power, 


of thought and book culture rarely attained | elected him prosecuting attorney for the ju- 


by one of his age. 

Mr. Hanna then entered the office of John 
M. Johnson, an able 
lawyer of Brookville, 
Ind., and commenced 
his course of legal 
study. Two years’ 
close application, with 
the assistance of his 
able mentor, qualified 
him for admission to 


the bar. 

He then started 
West in search of a 
suitable location to 


commence practice as 
a professional lawyer. 
The old National Road 
was then the great 
highway of travel ; and 
he stopped at Wil- 
liamstown,a small vil- 
lage on that road, in 
the north part of Clay 
County, Ind., and 
while stopping at that 
place was advised by 
a gentleman to go to 
Bowling Greene, the then county-seat of 
Clay County. 

Very simple things sometimes shape the 
course of a man’s life. Mr. Hanna followed 
the advice of his new acquaintance, and lo- 
cated at Bowling Greene, and commenced his 
professional career, spending the balance of 
his life within a radius of forty miles of that 
place. 





WILLIAM A. 


| 


' in that line until 1849. 


As a young lawyer, he soon acquired legal | 
business, and began to reap the rewards of | 
close application and hard study. He soon | 


commanded a wide influence in western In- 


dicial circuit composed of the counties of 
Putnam, Clay, Park, Vermillion, Vigo, Sul- 
livan, and Knox. 

The office of prose- 
cuting attorney re- 
quired talent and legal 
acumen of the highest 
order. The common 
law governed the rules 
of procedure in crimi- 
nal as well as in civil 


business. He had to 
be not only well ac- 
quainted with the 


technics of the law, 
but skilled in all the 


forms of criminal 
pleading and evi- 
dence. He met and 


discharged the duties 
. of that office with 
| credit to himself and 
honor to the State. 
During this time 
he became a Mason, 
and stood well in the 
ranks of that ancient 
and honorable order. 
At the expiration of his term of office he 
resumed his local practice, and continued 
At the August 
election of that year he was elected to the 
State Senate, representing in that branch 
of the legislature the counties of Vigo, Sul- 
livan, and Clay. During his term of ser- 
vice in that body the State passed from 
the old to the new Constitution. This 
change required many new and important 
alterations in the law; the old common-law 
and equity practice had to give way to the 
advanced thought of the age. 


WOODS. 
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The long-established rules of practice had 
to yield to the new and almost untried code 
or statutory form of pleading, in all of which 
Senator Hanna, as a member of the Judiciary 
Committee, took an active part. In 1856 he 
was elected by the voters of the district Cir- 
cuit Judge, which he afterwards resigned to 
accept a seat on the Supreme bench of the 
State, appointed by the Governor. 

He was then elected by the votes of the 
State to succeed himself; and at the expira- 
tion of his term of office he retired, having 
held the office by appointment and election 
for the term of eight years. 

The decisions of that high court attest its 
character for industry in legal research, and 
wisdom in decision of new and intricate ques- 
tions of law. Judge Hanna and his associ- 
ates of that court are dead, but they have 
left surviving them a monument more en- 
during than marble or brass. These may 
perish, as others have; but their judicial 
opinions will stand, with the language in 
which they are written, forever. 

In quitting office, Judge Hanna retired to 
his farm in Sullivan County. He was again 
elected to the State Senate; and resigned 
from that body with his Democratic associ- 
ates to defeat the Fifteenth Amendment to 
the Constitution of the United States. 

Disgusted with the order of public affairs, 
he retired from public to private life, giving 
attention to his large farm in Sullivan County, 
Ind., and the practice of the law in the sur- 
rounding courts, until his death. In the fall 
of 1871 Judge Hanna was stricken down 
with paralysis, and died the following Janu- 
ary, 1872. 

As a neighbor, none could excel him ; his 
house, like a hotel, was open to all who saw 
proper to partake of his hospitality. Kind, 
liberal, and charitable, devoted in his attach- 
ments, he never deserted a friend. As a 
lawyer, he was accurate and discriminating 
in his arrangement and classification of facts, 
and seldom erred in his application of the law. 
He was an able lawyer and an upright judge. 
His early death created a profound sorrow. 








James L. Worden. 


Massachusetts furnished another judge in 
the person of James Lorenzo Worden for the 
Supreme Court of Indiana. He was born 
at Sandisfield in that State, May 10, 18109. 
When only eight years of age, his father 


| died, and a year or so thereafter his mother 


moved to Ohio. He received only a com- 
mon-school education ; and was admitted to 
the bar at Lancaster, Ohio, in 1841. In 
1844 he moved to Whitley County, Ind., 
and shortly afterward to Noble County of 
the same State. He was a Democrat, and 
in 1856 Governor Wright appointed him to a 
vacancy on the Circuit Court of the tenth 
circuit. In 1857 he was an unsuccessful 
candidate for Congress; and on the 16th of 
January, 1858, Governor Willard appointed 
him to the vacancy occasioned by the res- 
ignation of Judge Stuart. Thus reached 
the Supreme Court bench one of the ablest 
men who ever sat upon it. With one inter- 
mission of six years, from 1865 to 1871, he 
continued on the bench until Dec. 1, 1882. 
During the six years he was off the bench 
he was elected Mayor of Fort Wayne, where 
he had lived many years. In 1876 the indis- 
creet announcement of the decision in State 
v. Swift, made during the political campaign 
of that year, was a source of great annoy- 
ance to him. It became a byword of the 
campaign, and for months he was pursued 
by anonymous letters taunting him with the 
expressions he then used. Judge Worden 
was a man of few words. His opinions are 
seldom long, and often short but terse. Of 
him it has been said by some of his brother 
judges that the State could well afford to pay 
him his salary although he did nothing but 
meet with the court in consultation. Per- 
haps his best opinions were given in cases of 
wills and in their construction. But in crimi- 
nal cases his mind was too technical; and 
more than one criminal has cheated the 
punishment he justly merited because of 
Worden’s technical opinions. In 1882 he 
declined a renomination, and resigned one 











The Supreme Court of Indiana. 





261 





month before his term expired, in order to 
take his seat on the Superior Court of Allen 
County, to which place he had just been 
unanimously elected. He died at Fort 
Wayne, June 2, 1884. His opinions are 
often very witty.! 


Charles A. Ray. 


But one man born at the capital of the 
State of Indiana ever 
sat on ‘the bench of 
the highest tribunal 
of the State, and that 
was Charles A. Ray, 
who was born Sept. 3, 
1829. He attended 
the county seminary, 
having for one of his 
classmates Lew Wal- 
lace, the author of 
* Ben Hur.” After- 
wards he_ attended 
Brown University, 
Providence, R. I., but 
was compelled to leave 
in his senior year, ow- 
ing to the sickness of 
his father. In the 
course of a few years 
he studied law and at- 
tended the law school 
at Cambridge, Mass., 


| sion. 





General Post-Office, resigning in 1882. He 
returned temporarily to Indianapolis, and then 
went to Rochester, N. Y., to assume edito- 
rial charge of the ‘Western Reporter” 
(law). At present he is practising law in 
New York City. Judge Ray is the author 
of ‘‘ Negligence of Imposed Duties.’ This 
book has been well received by the profes- 
His judicial opinions stand well the 
test of the times, and 
are able, showing that 
they emanated from a 
sound legal mind. At 
the time he ascended 
the Supreme Court 
bench he was in his 
thirty-sixth year. 


Robert C. Gregory. 
Robert C. Gregory 


was born in Knox 
County, Ky., Feb. 15, 
1811. - In 1812. his 


father moved to this 
State. After reading 
law, young Gregory 
opened an office at 
Crawfordsville, Ind, 
and from that place was 
elected State Senator 
in 1841. In 1843 he 
-__s moved to La Fayette, 





and entered the prac- 
tice at his native home 
in 1853. In 1861 Gov- 
ernor Morton appointed him judge of the 
Common Pleas Court of his own county, and 
the following year he was elected. While 
serving on the bench he was nominated by 
the Republicans for the Supreme Court and 
elected, taking his seat Jan. 3, 1865. In 
1870 he was renominated, but went down 
with his ticket. After his defeat he formed 
a partnership, and entered on the practice of 
the law at Washington, D. C. While a resi- 
dent of Washington he was connected for 
three years with the law department of the 


1 See Waugh v. Waugh, 47 Ind. 580. 


JOSEPH A. S. 





| 





Ind. In 1850 he was 
nominated as a dele- 
gate to the State con- 
stitutional convention, but was defeated by 
a party vote. Subsequently he was a candi- 
date for the legislature and for Congress, but 
went down with his party, although he led 
the ticket by several hundred votes. In 1864 
he was nominated for the Supreme Court 
bench and elected ; but in 1870, though nom- 
inated, he was defeated. He was a Whig so 
long as the party existed as a political force, 
and then a Republican. 

Judge Gregory was a genial gentleman, 


MITCHELL. 


. well beloved and admired by all who knew 


him; his mind moved slowly, but when in- 
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formed his judgment was excellent and 
sound, His opinions are usually short, but 
clear and pointed. After his retirement, 
Jan. 3, 1871, he resumed the practice at La 
Fayette, and continued at it until his death, 
which occurred Jan. 25, 1885. 


John T. Elliott. 


One of Judge Ray’s associates was John 
Tindall Elliott, who served at the same time, 
and was of the same politics. He was born 
in Indiana, near Richmond, Feb. 7, 1813, 
and suddenly died at his home in New Cas- 
tle, Feb. 12, 1876, of apoplexy. He lived in 
and near New Castle fifty-two years, and his 
education was limited to the common schools. 
In 1837 he was Secretary of the House of 
Representatives of the State, and the next 
year was elected prosecuting attorney. In 
1839 he was chosen State Senator, and in 
1844 judge of the Circuit Court. Being re- 
elected in 1851, he resigned the following 
year, and accepted the presidency of a rail- 
road. In 1855 he was again elected judge 
of the Circuit Court, which place he held 
until he took his seat on the Supreme Court 
bench. His career on the xzs¢ prius bench 
was remarkably successful and satisfactory 
to his constituents ; and his opinions bear 
evidence of great industry and a clear knowl- 
edge of the law. They stand well with the 
profession. 

James S. Frazer. 


Still another contemporary of Judge Ray 
was Judge Frazer of Warsaw, who was born 
in Hollidaysburg, Pa., July 17, 1824. Thirteen 
years afterward his father moved to Wayne 
County, Ind. ; and at the age of sixteen James 
began reading law, supporting himself by 
teaching school. When twenty-one years 
old he was admitted to the bar, and opened 
an office at Warsaw, where he yet resides. 
In 1847, 1848, and 1854 he represented his 
county in the legislature as a Whig and then 
as a Republican, and took an especial in- 
terest in the common schools of the State. 
He was author of most of the school law of 
In 1852 he was elected prosecuting 


1855. 


| attorney ; and in 1862 was appointed asses- 
| sor of internal revenue. After retiring from 
| the bench in 1871, President Grant appointed 
| him a commissioner, to adjust claims of 
English subjects against the Federal gov- 
ernment, and against the English govern- 
ment by American subjects, arising from the 
War of the Rebellion. This commission 
was composed of three members, — Right 
Hon. Russell Gurney of England, Count 
Louis Corti of Italy, and the subject of this 
sketch. Their decision was final, and both 
nations interested agreed to abide by it 
without evasion or delay. It required two 
years to adjust these claims, amounting to 
two hundred and twenty million dollars. In 
1879 he was appointed one of three to re- 
vise the civil and criminal codes and other 
statutes of the States; and was continued 
in office until 1882 for the purpose of pub- 
lishing the revised statutes of 1881. These 
statutes are the State’s last official edition, and 
are the equal of that of any State. He still 
practises law. Judge Frazer has great power 
of condensation, and his opinions are models 
of brevity and conciseness. The opinion of 
no man ever on the Supreme Court bench 
carries with it more respect and weight than 
that of Judge Frazer. 


John Pettit. 


The subject of this sketch was born at 
Sackett’s Harbor, N. Y., July 24, 1827, and 
received an academical education. He was 
admitted to the bar in 1838, and began prac- 
ticing at La Fayette, Ind. He served two 
terms in the State legislature ; was a mem- 
ber of the twenty-eighth, twenty-ninth, and 
thirtieth Congresses, and of the State con- 
stitutional convention of 1851. He was a 
Pierce presidential elector in 1852, and was 
United States Senator from 1853 to 1855, 
elected to fill the vacancy caused by James 
Whitcomb’s death. President Buchanan ap- 
pointed him Chief-Justice of the Territory of 
Kansas. In 1870 he was elected a judge of 
the Supreme Court and served six years, at 
' the end of his term being forced to retire 
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because of political charges brought against 
the court. He died at La Fayette June 17, 
1877. Pettit was aman of pronounced char- 
acter. His opinions are characterized by 
the forcible language used inthem. ‘A sol- 
dier,” said he in one opinion, ‘‘ was at home 
on a furlough, and was about to return to 
the ranks of his country’s armies, where 
death was as likely as life; he had one hun- 
dred and seventy-five 
dollars, and an adult - 
brother, and an infant 
sister, and with a 
brother’s love for her 
growing in his breast, 
he went to his trusty 
friend and said, ‘ Here 
is all I have. I am 
called to the post of 
honor, but of danger. 
If I return, give it 
again to me; but if I 
die, give it to my in- 
fant sister or her 
guardian.’ The writ- 
ing was made accord- 
ingly. The soldier 
died, and the money 
was paid to his infant 
sister according to the 
contract, and we can- 
not and will notdisturb 
its possession. We 
hold that the written 
memorandum was an 
obligation to pay the money to the soldier if he 
lived to demand it; but if not, to pay it to his 
sister. The soldier died, and the money has 
been paid to his infant sister, and no ruth- 
less hand should be allowed to disturb that 
sacred memorial of a brother’s love.”! His 
opinions are not noted for their learning or 
even accuracy of expression, but for the 


good common-sense often displayed in them. | 


Alexander C. Downey. 
The birthplace of Judge Downey was 
Hamilton County, Ohio, and the time Sept. 
1 Baker v. Williams, 34 Ind. 547. 
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10,1817. One year later his father moved to 
Indiana, settling in Dearborn County, where 
young Downey received a common-school 
education. He became a flatboatman on 
the Ohio River, but was admitted to prac- 
tice in 1841. In 1844 Ohio County was 
formed ; and Downey moved to Rising Sun, 
the newly selected county-seat. In 1850 he 
was appointed Circuit Judge by Governor 
Wright, and served 

oom in that capacity until 

1858, when he re- 
signed because of the 
inadequacy of the sal- 
ary, and the great ex- 
| pense of travelling 
over so extensive a 
territory as his circuit 
embraced. In 1854 he 
commenced and con- 
tinued for many years 

in the conducting of a 

| law school at Asbury 
University, Greencas- 

tle, Ind. After his res- 
ignation he practised 

law until his elevation 

to the Supreme Court 

bench in 1871. He 

was a Democrat; but 

in 1862 he was elected 

——- State Senator on the 
Union ticket, and 

voted for the resolu- 

tion ratifying the Thir- 
teenth Amendment. In 1867 he was ap- 
pointed by Governor Baker one of the three 
commissioners of the House of Refuge for 
juvenile offenders. During his six years’ 
term on the Supreme Court bench two thou- 
sand eight hundred and thirty-seven cases 
were reported, he writing the opinion of the 
court in one thousand and sixty-three cases. 
For the same reason that Judge Pettit failed 
to receive a renomination Judge Downey also 
failed ; but in 1882 he was again a candi- 
date before his party’s convention, and very 
nearly received the nomination over Judge 
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Howk, who was seeking a re-election. In 
recent years he became Dean of the Law 
"School of De Pauw (formerly Asbury) Uni- 
versity, but retired in 1890. 

On the bench he was a very industrious 
man. His opinions are long, but not com- 
pact nor forcibly written, nor written with 
that exactness of expression that should at 
all times characterize judicial opinions. Re- 
cently he was elected judge of the seventh 
judicial circuit. 


Samuel H. Buskirk. 


Judge Buskirk was born at New Albany, 
Ind., Jan. 19, 1820. When he was quite 
young, his father moved to Bloomington, 
Ind., where young Buskirk graduated from 
the State University Law School, and en- 
tered the practice of the law, being an un- 
successful candidate for the office of prose- 
cuting attorney in 1843. In 1848, 1849, 
1850, 1851, 1852, and 1854 he served in the 
State legislature. He was an elector on 
the Democratic ticket of 1856. In 1863 he 
was Speaker of the State House of Repre- 
sentatives, and in 1865 was again a member 
of that body, but failed to get a third term, 
although nominated by his party. In 1871 
he took his seat on the Supreme Court 
bench, but was forced to decline a renomi- 
nation in 1876, because of the onslaught 
made on the members of the court in the 
use of the public funds in furnishing the 
court chambers. While on the bench .he 
prepared his work on Practice in the Su- 
preme Court, which for many years was a 
vade mecum for Indiana lawyers. Although 
out of date and inapplicable ‘to many ques- 
tions of practice under the revision of 1881, 
it is still a very useful work. His opinions 
are very long and laborious, and show mar- 
vellous research. At times they are mines 
of information, exhausting the subject, and 
are, in fact, treatises on the questions dis- 
While this is true, they are not 
but 


cussed. 
always wanting in vigor of thought, 


display strong powers of originality. He 
was a fine public speaker, being regarded as 








one of the strongest men in that way in his 


party. He died April 3, 1879. One of his 
ablest opinions was delivered in Cory v. Car- 
ter, 48 Ind. 327, upholding the law providing 
separate public schools for colored children. 


Andrew L. Osborn. 


When the court was increased to five mem- 
bers, Judge Osborn was appointed by Gover- 
nor Baker in December, 1872, to fill the 
vacancy thus occasioned, but was defeated 
at the polls in 1874 by Horace P. Biddle. 
He was born May 27, 1815, in New Haven 
County, Conn., and at the age of twenty 
moved to Chicago, IIl., and engaged in the 
printer’s trade. He was a Whig, and after- 
wards a Republican. In 1836 he moved to 
Michigan City, Ind., and engaged in the 
practice of the law. In 1844 he moved to 
Laporte, where he continued to reside until 
his death early in 1891. In 1844 and 1845 
he was elected to the House of Representa- 
tives of the State, and in 1846 to the State 
Senate. In 1857 he was elected judge of 
the ninth judicial circuit for six years. Upon 
retiring from the bench in 1875 he re-entered 
the practice, and was employed by the Mich- 
igan Central Railroad Company as their Gen- 
eral Attorney, holding the position until the 
day of his death. His opinions are good ex- 
amples of a judge of fair ability. 


Horace P. Biddle. 


The subject of this sketch was born March 
24, 1812, twenty miles below Lancaster, Ohio, 
and is still living at his “ Island Home” at 
Logansport, Ind. He was the ninth and 
youngest child. His father dying when 
Horace was seventeen, his education was 
limited; but he was a voracious reader, 
which supplied many defects in his educa- 
tion. He did not begin reading law until 
he was twenty-four years of age, and was 
not admitted to the bar until three years 
afterwards. In October, 1839, he went to 
the place of his present residence, and be- 
gan the practice of the law, and grew into 
favor rapidly. In 1844 he was nominated 
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as elector by the Whig party, and was de- 
feated the following year for the legislature. 
In 1846 he was elected by the legislature 
President Judge of the eighth circuit, resign- 
ing six years later to make the race for Con- 
gress, but was beaten by Dr. Norman Eddy. 
In 1851 he was a member of the constitutional 
convention, and was one of the leading mem- 
bers of that body of representative men. 
His speeches in that convention are as able 
as any that were made. He was a ready 
debater and a fluent talker. From 1852 
to 1860 he devoted himself assiduously to 
his practice, which was large and lucrative, 
then laying the foundation of his present 
fortune. He served on the circuit bench 
from 1860 to 1872. Few men in this coun- 
try have made better zzs¢ privs judges than 
he was. In this respect his career was re- 
markable, and gave a promise that he did 
not redeem on the Supreme Court bench. 


During the years 1873 and 1874 he devoted | 


himself to literary pursuits. He was elected 


to the highest tribunal of his State on the | 


Democratic ticket, having once before been 
elected to a position on that bench as a Re- 
publican, but failing to get the seat because 
of an irregularity in the resignation of Judge 
Stuart. His written opinions lack the pre- 


ciseness essential to judicial expression, nor | 


do they evince great research or industry ; 
yet when aroused he had a forcible and 
trenchant pen. 

Judge Biddle for fifty years was a con- 
tributor to the best magazines in the coun- 
try. In 1849 he published a small volume 
entitled ‘A Few Poems,” and it was highly 
complimented by Charles Mackay, Irving, 
and Longfellow. In 1858 a larger edition of 
the same work was issued. In 1860 he pub- 
lished a work on ‘“‘ The Musical Scale.” The 
edition of this work was limited, but several 
editions have since been issued. 
of the scale advanced in this work was coun- 
ter to the theories of Tyndall and Helm- 
holtz, but recent discoveries have proved 
that he was right and they were wrong. In 
1874 he published “ Glances at the World,” 
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The theory | 











another volume of poems; in 1876, ‘ Ameri- 
can Boyhood,” and “A Discourse on Art;” 
in 1878, “ Amatories by an Amateur,” lim- 
ited to ten copies; and in 1881, “ Elements 
of Knowledge.” He has also printed seve- 
ral pamphlets: “A Definition of Poetry ;” 
“A Review of Professor Tyndall’s Work on 
Sound ;” “ The Analysis of Rhyme;” “ Rus- 
sian Literature ;” and “ The Tetrachord, a 
New Musical Instrument,” his own inven- 
tion. These were followed in 1882 by an- 
other volume of poems. Although never 
having attended college, he is a good scholar 
in Latin, is well conversant with German and 
French, and has some knowledge of Italian, 
Spanish, and Portuguese. His library is 
one of the largest private libraries in the 
State, and his residence almost a museum 
of art. 

Judge Biddle drew down upon himself the 
censure of the Republican press in 1880 for 
his opinion in The State v. Swift, which was 
so severe that he flinched under the on- 
slaught, especially when attacked by the 
New York City papers. 


William E. Niblack. 


May 22, 1822, the subject of this sketch 
was born in Dubois County, Ind. He was 
a farmer’s boy; and although he attended 
the State University, he did not graduate. 
In 1845 he began the practice of law at 
Mt. Pleasants, then the county-seat of Mar- 
tin County. In 1849 he was elected State 
Representative, and the following year State 
Senator. In January, 1854, he was ap- 
pointed by Governor Wright, without solici- 
tation, judge of the Circuit Court, and in 
the following October was elected for six 
years ; but two years later he was elected 
to Congress, serving until 1861. In 1863 
he again served as a Representative in the 
State legislature. In 1864 he was again 
sent to Congress, and there remained until 
March 4, 1875. In 1876 he was elected 


| judge of the Supreme Court of Indiana, and 


| served until Jan. 7, 1889. The greater part 
| of his life he has lived at Vincennes, Ind. ; 
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but he is now residing at the capital, en- | 


, gaged in the practice of the law. 

Although descended from a Whig family, 
he has always been a Democrat. Judge 
Niblack sat on the bench at a very busy 
period of the court’s history, when it was 
overloaded with cases, many of which grew 
out of the financial troubles of 1873 and 
1874. His opinions are remarkable for the 
ease and grace with which they are written, 
many of them being elegant models of the use 
of the English language. His opinion in The 
White Lick Quarterly Meeting of Friends, 
by Hadley, against The White Lick Quar- 
terly Meeting of Friends, by Mendenhall (89 
Ind. 136), is worthy of special mention. His 
strong sense of justice, aided by a wide ex- 
perience in the affairs of the world, united 
with good common-sense, is almost every- 
where manifest in his opinions. In 1888, 
although nominated for a third term, he was 
defeated. In 1889 he was one of the Su- 
preme Court commissioners chosen by the 
legislature, but the act creating the commis- 
sion was declared unconstitutional. 


George V. Howk. 


Judge Howk’s birthplace was Charlestown, 
Ind., and the date Sept. 21, 1824. His 
father was a pioneer lawyer of the State, 
and died when his son was only nine years 
of age. Through the exertions of his 
mother he was enabled to graduate from 
Asbury University, of this State. In 1847 
he was admitted to the practice, and settled 
at New Albany, where he now resides. One 
year later he married the daughter of Judge 
Dewey. In 1852 and 1853 he was city judge 
of New Albany; and in 1857 judge of the 
the Court of Common Pleas of his county. 
In 1863, and from 1866 to 1870, he repre- 
sented his county in the House of Repre- 
sentatives of his native State. In 1876 he 
was elected judge of the Supreme Court, 
re-elected in 1882, but defeated in 1888, 
although nominated by his party. He has 
always been a Democrat. While a young 
man, he was employed in the county clerk’s 





office, and there acquired a penmanship sel- 
dom equalled. A sheet of writing from his 
pen was like a copper-plate, and contained 
as many words to the line as a line of the 
ordinary printed page. On the bench he 
was an indefatigable worker, rising even in 
summer before the sun was up, and in winter 
long before the break of day, to prepare his 
opinions, and worked long into the night. 
But he entailed upon himself much unne- 
cessary work, in making long and tedious 
statements of the case, or in copying into 
the opinions long extracts from the record. 
This he often did, although the case was 
disposed of upon a question not appearing 
in these statements, thus greatly and unne- 
cessarily encumbering the official reports of 
the opinions of the court. This he did, too, 
with great labor to himself; for in later 
years he wrote slowly and with much diffi- 
culty. For several years he wrote more 
opinions disposing of cases than any other 
member of the court. He had an accurate 
and extended knowledge of the practice in 
the Supreme Court, exceeding in this re- 
spect nearly all of his brother judges. His 
opinions are usually clear, and are expressed 
in plain and straightforward language, con- 
taining fewer citations of authorities than 
the usual opinion contains. 

During’ the year 1891 he was appointed 
judge of the Floyd Circuit Court, having 
been appointed by his Republican friend, 
Governor Hovey. He died Jan. 13, 1892. 


John T. Scott. 


When Judge Perkins died, Governor Wil- 
liams appointed John T. Scott to the va- 
cancy. Scott was an old political and per- 
sonal friend of the Governor, and it was 
chiefly this that brought to him the appoint- 
ment. Though nominated by the Demo- 
crats, he was defeated in 1880. He was 
born in Glasgow, Ky., May 6, 1831. He 
resided awhile in Tennessee, there attending 
college, working at the saddlery trade, assist- 
ing in surveying a railroad; and came to 
Indiana in 1853, settling at Montezuma, 
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where he began the practice in 1856. In 
1860 and 1862 he was elected district attor- 
ney, and during the latter year moved to 
Terre Haute, where he resided until his 
death, Dec. 29, 1891. 
was elected judge of the Common Pleas 
Court. He was appointed judge of the Su- 
preme Court Dec. 29, 1879, and retired Jan. 
2, 1881. After his retirement from the 





In 1868 and 1872 he | 
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ever ready to meet an opponent. His inde- 
pendence of character and thought has oc- 
casionally led him into error, though not 
seriously so, in his judicial opinions. The 
language of his opinions is forcible, and they 
are totally destitute of verbiage. He goes 
directly to the core of the case, decides it in 


a few paragraphs, reasoning out the contro- 


bench he resumed the practice of the law, | 


but in the last few years was compelled 
to retire by reason of his extremely poor 
health. He died in February of the present 
year, 


William A. Woods. 


Judge Woods is now judge of the United | 


States Circuit Court of Appeals for the Sev- 
enth District. He was born May 16, 1837, 
in Marshall County, Tenn. When he was a 
boy, his father moved to Davis County, Iowa. 
In 1859 young Woods entered Wabash Col- 
lege, Crawfordsville, Ind., and became after- 
wards one of its tutors. In 1860 he moved 
to Marion, Ind., where he was admitted to 
practice, and in the following spring settled 
at Goshen, Ind., and there resided until his 
appointment as United States judge, when 
he moved to Indianapolis. In 1866 he 





| of age. 
| only three opinions. 


was elected as a State Representative of his | 


county, and in 1873 judge of his circuit. In 
1880 he was elected judge of the Supreme 
Court, — taking his seat Jan. 1, 1881, suc- 
ceeding Judge Biddle. Here he remained 


until May 8, 1883, when he resigned to ac- | 
cept the appointment of United States judge | 


for the District of Indiana tendered him by 
President Arthur. 


By his experience on | 


the zist prius bench, Judge Woods came | 


to the highest tribunal well fitted for its 
exacting duties. He was and now 
man of splendid physique. He is a man 
of originality, depending less than the ordi- 
nary judge upon precedents and the opin- 
ions of others. He is fearless, and does 


is a | 


verted question, and citing few authorities. 
Although he was but little over two years 
on the Supreme Court bench, he ranks as 
one of the strongest men who ever sat upon 
it. On the death of Justice Miller of the 
Federal Supreme Court, he was a strong 
candidate for the vacancy thus occasioned. 
Quite recently President Harrison appointed 
him one of the judges of the United States 
Circuit Court of Appeals for the seventh 
circuit. 
William H. Combs. 


Judge Combs was appointed Dec. 2, 1882, 
and served until Jan. 1, 1883, filling the 
vacancy occasioned by the resignation of 
Judge Worden. He then, as now, resided 
at Fort Wayne, and is nearly eighty years 
He is a Republican. He wrote 
His birthplace was in 
Maine. 

Allen Zollars. 


Judge Zollars’s birthplace is in the State 
of Ohio. He was born in that State in 1839, 
and graduated at Dennison University, Gren- 
ville, Ohio, in 1864, and in due course of 
time at the Law School of Michigan Univer- 
sity. About 1866 he settled at Fort Wayne, 
Ind., and began the practice of law. In 1868 
he was elected a member of the House of 
Representatives, and for six years was the 
city attorney of Fort Wayne. A few months 
before he was elected judge of the Supreme 


| Court, he was appointed judge of the Supe- 


not hesitate to express his views when duty | 


requires him to do so. Somewhat combative 
in his nature, but not offensively so, he is 


| as it was also in 1888. 


rior Court of his home county. In 1882 he 
was elected on the Democratic ticket a judge 
of the Supreme Court, taking his seat Jan. 
1, 1883. His nomination was unanimous, 
In the latter year 
he was defeated with his ticket. He now 








208 


The Green Bag. 





resides at Fort Wayne, engaged in the prac- | 


tice of the law. Compared with his brother 
judges, his opinions are few. 
ever, of more than the usual length, and bear 
undoubted evidence of great research and 
labor. He was exhaustive in the search 
for and the examination of authorities ; and 
while his opinions are able, and will rank 
well in this or any other State, yet Judge 
Zollars was restive under the restraints his 
office imposed upon him. He was better 
fitted for the profession of an advocate than 
that of the bench, and he desired to return 
to that field. It was therefore with reluc- 
tance that he consented to stand the second 


They are, how- | 





time for the office of judge, and his defeat | 


did not bring to him any regret for his per- | 


sonal loss. 


Edwin P. Hammond. 


When Judge Woods resigned, Governor | 


Porter appointed Judge Hammond, May 14, | 


1883, his successor; and he continued to 
serve until Jan. 6, 1885, having been de- 
feated at the polls by his Democratic adver- 
sary, Joseph A. S. Mitchell. Judge Ham- 
mond is an Indianian, having been born at 
Brookville, Nov. 26, 1835. When he was 
fourteen his father moved to Columbus, Ind., 
and in 1854 the son went to Indianapolis as 
a clerk in a store. He studied law with his 


commanded a regiment. 


brother, Hon. A. A. Hammond, afterwards | 


Governor of the State, and graduated from 
the law school of Asbury University, at 
Greencastle, Ind., in 1858. 
he located at Rensselaer, Ind., where he still 
resides. In 1861 he enlisted in the volun- 
teer service, and was commissioned first lieu- 
tenant, coming out of the service as colonel. 
During this time he was elected State Rep- 
resentative ; but he stayed at the front, and 
finally marched with Sherman to the sea. In 
March, 1873, Governor Hendricks, a Demo- 
crat, appointed him judge of the thirtieth 


The same year | 


| min Harrison. 


judicial circuit; and he was elected to the | 


same position in the following October, and 
again in 1878, without opposition. His ca- 
reer on the Supreme Court bench was a sur- 





prise, for he made a better judge than his 
friends expected. His opinions are clear 
and pointed; there is no mistaking what 
he decides. Judge Hammond is one of the 
most genial and pleasant gentlemen one can 
meet with. In all things he is the acme 
of courteousness, but unostentatious, unaf- 
fected, and unassuming. He is modest and 
retiring, and a steadfast friend. After he 
retired from the bench in 1885, he resumed 
the practice, but was re-elected circuit judge 
in the fall of 1890. 


Joseph A. S. Mitchell. 


Judge Mitchell was born near Mercers- 
burg, Pa., Dec. 21, 1836, and died at his home 
in Goshen, Ind., Dec. 12, 1890. Graduating 
at an academy, he studied law at Chambers- 
burg, Pa., and was admitted to the practice 
in 1858; and in 1860 moved to Goshen, 
where he opened an office. In 1861 he en- 
listed in the volunteer service, and rose to 
the rank of captain, remaining there until 
January, 1865. He fought at Shiloh, Stone 
River, and Chickamauga, where Judge Ham- 
mond, afterwards his political adversary, 
After the war he 
resumed the practice at Goshen, and con- 
tinued in it until he ascended the Supreme 
Court bench, Jan. 6, 1885, having unsuccess- 
fully made the same race in 1880. At the 
time he ascended the bench he was one of 
the chief counsel of a large and important 
railway company, having its road in the 
northern part of the State. In 1879 he was 
a member of the American Bar Association, 
having for one of his associates Hon. Benja- 
In 1890 he was re-elected to 
the Supreme Court bench, but died shortly 
before the time his first term expired. “It 
may be written with strict truth,” said the 
committee in presenting a memorial to the 
bench, “that he was a just judge; and of 
no man can greater praise be truthfully 
spoken. He possessed, in an eminent de- 
gree, the qualifications of a judge; he was 
upright and impartial, courteous and _pa- 
tient, learned and able. His morality was 
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of the highest type; pure things he loved, 
impure ones he despised. His conceptions 
of the principles of justice were clear, his 
adherence to them courageous and manful. 
His judgments were formed with care, and 
expressed with vigor. His keen dis- 
crimination, his masterful analytical power, 
and his logical methods of thought enabled 
him to grasp with strength and apply with 
wisdom the principles of jurisprudence. His 
judicial opinions are of massive strength, 
and their language is clear and forcible.” 
On the death of Chief-Justice Waite, his 
name was urged as a candidate for the va- 
cancy thus caused on the Federal bench. 


John G. Berkshire. 


John G. Berkshire was born at Millersburgh, 
Ky., Nov. 12, 1832, and died Feb. 19, 1891. At 
the early age of ten years he began the trade 
of blacksmith, in the shop with his father. 
His early education was wholly confined to 
the common schools of the State. He gradu- 
ated from the law school of Asbury Univer 
sity, Greencastle, Ind., in 1857, and opened 
an office at Versailles, Ind.; Rising Sun, 
Ind., having formerly been his home. In 
1864 he was elected circuit judge, and twice 
re-elected, in 1870 and in 1876. In 1882 he 
was nominated for the office of judge of the 
Supreme Court, but was defeated at the polls 
with his party ; in 1888, by acclamation, he 
was again nominated for the same high of- 
fice, and elected, taking his seat Jan. 7, 1889, 
and succeeding Judge Howk. ‘His death 
was largely superinduced by overwork, ren- 
dering him an easy prey to a severe cold, 
which brought on a fatal fever. 

The lack of an early and thorough educa- 
tion rendered his labors in the composition 
of opinions more laborious than they other- 
wise would have been. He was industrious 
to a fault, and his energies knew no check. 
He was fearless in the expression of his 
views, and assiduous in research for author- 
ities. His language was never equivocal, 
and he went straight to the point at issue. 
He sought to put his opinions on some well- 





founded and established principles of law, 
rather than to follow a case on account of 
its having some elements of similarity with 
the one under consideration. 

At the time of his death his home was 
North Vernon, where he had resided several 
years. Few men had more personal or 
truer friends. His personal popularity was 
unusually strong. 


Byron K. Elliott. 


The exceptional opportunities enjoyed by 
Judge Elliott before he ascended the bench 
of the highest tribunal of his State well fitted 
him for that exalted position. He began the 
practice in the capital of his State, then a 
rapidly growing and now a large city, — the 
largest in the State, — of which he was for 
many years city attorney. His practice 
was such as a large city brings to a suc- 
cessful and general practitioner. His expe- 
rience on both the criminal and wzzisz prius 
bench was of great advantage to him. 

He possesses an unusual command of lan- 
guage, that in early manhood threatened to 
overwhelm him with its exuberance, and 
which he happily corrected by the reading of 
authors of strict and severe expression, such 
as Aristotle, Locke, and Kant. He has 
that happy faculty, deemed so valuable in 
the legal profession, of stating a proposition 
two or three times in the same connection, 
yet in language so different each time that 
he cannot be charged with redundancy. 
This is a rare gift, and its right use is 
highly prized by the lawyer who is so happy 
as to discover a controverted or rare ques- 
tion thus discussed. His memory of cases 
reported, and the principles enunciated in 
the opinions, is remarkable, often citing 
them from memory alone. From this fact 
he derives great aid, and by his untiring en- 
ergy and perseverance disposes of an amount 
of work that is a continual surprise to his 
oldest friends. 

His opinions contain not only many, but 
a wealth of citations that entail upon him 
great labor. They are free of long extracts 
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taken from the record, and in the very open- 


ing he often proceeds to the discussion of a 
controverted proposition without a prelimin- 
ary statement. 


He was born Sept. 4, 1835, in Butler | 


County, Ohio, near Hamilton. He attended 


the Hamilton Academy, Furman’s Semi- | 


nary, and a school taught by Prof. F. M. 
Slack, a noted teacher of his day, and had 
as a classmate W. D. Howells. In Decem- 
ber, 1850, his father moved to the capital of 
Indiana. Judge Elliott attended the “ Old 
Seminary,” and began to read law early. In 
May, 1859, he was elected city attorney. 
During the War of the Rebellion he enlisted 
in the 132d Indiana Volunteers, and was 
made a captain, but served much of the 
time as an aide to General Milroy. In 1865, 
1867, and 1869 he was unanimously elected 
by the Common Council city attorney of 
Indianapolis. In October, 1870, without op- 
position, he was elected judge of the criminal 
Court of Marion County; but being unani- 
mously requested by the City Council to ac- 
cept- the office of city attorney, he resigned 
in November, 1872, in order to comply with 
their request, being unanimously re-elected 
in May, 1873. In 1876 he was elected a 
judge of the Superior Court, was renomi- 
nated in 1880, but after having accepted the 
nomination declined it in order to accept 
the nomination as judge of the Supreme 
Court. He took his seat on the Supreme 
Court bench Jan. 3, 1881, and was re-elected 
in 1886 for a second term. 

Aside from the duties these offices placed 
upon him, he was lecturer to the law class 
of Butler University, of Central Law School 


(both at Indianapolis), and is now a lecturer | 


in the law department of De Pauw Univer- 
sity, located at Greencastle, Ind., and of the 
Northwestern 
cago, IIl. 
The opinions of Judge Blackford run 
through thirteen volumes of our reports; of 
Judge Worden, seventy-four; of Judge Per- 
kins, forty ; and of Judge Elliott, sixty; but, 
unless it be Blackford, Judge Elliott has pre- 
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University, located at Chi- | 











pared more opinions disposing of cases than 
| any judge who ever sat upon the Supreme 
Court bench of this State. He has been 
upon the bench a little over eleven years. 
It is beyond possibility to enumerate in this 
| short paper the many opinions of importance 
that have been prepared by him; and to 
| enumerate any as important is almost inevi- 
tably to omit others of greater importance. 
Perhaps as important a case as has fallen 
to the lot of a judge to decide was Sanders 
v. The State (85 Ind. 318), involving the 
| power of the courts as to-day constituted to 
| issue a writ of coram nobis ina criminal case. 
| There are but few cases on record where this 


has been done, and but one case at that time 

in America. Sanders had been sent to the 
| penitentiary for life upon a plea of guilty 
_extorted by mob violence, as he alleged. 
| He, after several years, applied for a new 
trial, on the ground that his plea of guilty 
was extorted from him; and the Supreme 
Court held that he was entitled to it. Good- 
win v. The State (96 Ind. 550) is a very im- 
portant criminal case, and shows the manner 
in which Judge Elliott sought to brush aside 
the technicalities that had so hedged around 
the court as to prevent the certain adminis- 
tration of justice in this class of cases. 
Archer v. The State (106 Ind. 426) involves 
the validity of a statute designating the 
place of trial when the blow is struck in 
one county and death results in another. 

Little v. The State, go Ind. 338, is an ex- 
cellent illustration of the powers of a court 
to protect itself and punish contempt regard- 
less of any statute authorizing it to do so. 
This case, taken in connection with Ex parte 
Griffiths, 118 Ind. 83, and The State v. Noble, 
| 118 Ind. 350, are fine examples of judicial 
reasoning in asserting the independence of 
the judiciary and its freedom from legisla- 
| tive control. In The State v. Berdetta, 73 
Ind. 185, was decided that the stand of a pea- 
nut-vender standing in the street was an ob- 
struction, and that the court itself would so 
decide without submitting the question toa 
jury. The City of North Vernon v. Voegier. 
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103 Ind. 314, involved the right to recover | be prohibited by statute. The case of The 


for damages sustained from an unforeseen 
cause after a right of way had been con- 
demned and paid for. The discussion in 
this case is peculiarly satisfactory, and the 
writer does not hesitate to controvert the 
soundness of some recent English decisions 
of the Queen’s Bench. Another principle 
enforced in this case, and in that of Sims vz. 
The City of Frankfort, 79 Ind. 446, was that 
a municipality is not liable for mere error in 
judgment, but is responsible for negligence 
in devising the plan of a public improvement. 
The illustration used in this opinion — of 
the plan of covering a sewer with weeds — 
has been used by several courts, and at least 
by two writers of wide reputation. Binford 


v. Johnston, 82 Ind. 426, was another case | 


of negligence of a toy-vender in selling a toy- 
pistol to a child, with which pistol a second 
child was accidentally shot by letting it fall 
when loaded upon the floor. The vendor was 
held liable. 

In Billman v. The Indianapolis, etc. Co., 
76 Ind. 166, the right to recover for damages 
sustained by reason of negligence occasioned 
by an intervening agency is discussed in a 
very satisfactory manner ; and this is followed 
in the recent case of Louisville, etc. R. R. Co. 
v. Nitsche, 126 Ind. 229. The decisions of 
the court while he has been on the bench 
have been very numerous, and a practitioner 
in that State has very little need of going 
beyond these decisions for an authority. The 





Midland Ry. Co. v. Wilcox, 122 Ind. 84, and | 
Farmers’ Loan and Trust Co. v. The Canada | 


etc. Co., 127 Ind. 250, involved difficult 


| 


questions concerning the enforcement of a | 
mechanic’s lien against a railroad, questions | 


of first impression in this State. In Carr 
v. Coetlosquet, 127 Ind. 204, is discussed at 
great length the obligation of a State, and 
_the power to enforce it to pay its obliga- 
tions. In The State wv. The Indiana, etc. 
Co., 120 Ind. 575, it is decided for the 
first time that natural gas is an article 
of commerce, and that its transportation 


Rushville, etc. Co. v. The City of Rushville, 
121 Ind. 206, was decided a short time after 
the majority in the Federal House of Repre- 
sentatives was insisting upon the right to 
count as present, in order to make a quorum, 
those present who refused to vote and did 
not answer the roll call. It announced the 
principle contended for by the majority, and 
attracted wide attention at that time. The 
case of The State v. Haworth, 122 Ind. 462, 
involved the constitutionality of a law author- 
izing the State to superintend the supply of 
school-books, to let out the contract of fur- 
nishing them to private individuals, and for- 
bidding the use of any other in the public 
schools of the State. It presented many dif- 
ficult questions, but was upheld in an able 
opinion. 

Judge Elliott and his only son are the joint 
authors of “The Work of the Advocate,” 
published in 1888, a practical treatise con- 
taining suggestions for preparation and trial. 
They are also the joint authors of “ Roads 
and Streets,” published in 1890. Both these 
works have had a very wide sale. During 
the present year Judge Elliott and his son 
have published a large work on Appellate 
Procedure, a work of great value to the pro- 
fession. His address, in August, 1890, before 
the National Bar Association, on ‘“ Local 
Self-Government,” attracted wide attention. 


Walter Olds. 


The subject of this sketch was born in 
Morrow County, Ohio, Aug. 11, 1846. While 
attending the common-schools of his county, 
he enlisted in the One hundred and seventy- 
fourth Ohio Volunteers. After his return 
from the army he attended college until 1867, 
and then studied law until 1869, when he 
was admitted to the bar and moved to Co- 
lumbia City, Ind. He continued there in the 
practice, and in 1876 was elected State Sen- 
ator, serving during the sessions of 1877 and 
1879. In 1884 he was elected judge of the 
Circuit Court, overcoming a decided adverse 


beyond the boundaries of the State cannot | political majority. In 1888, over two years 
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before his office as circuit judge had expired, | 


he was nominated by the Republican State 
Convention for the office of judge of the 
Supreme Court and elected, taking his seat 
Jan. 7, 1889, succeeding Judge Zollars. He 
thus came toa seat on the highest court of 
his State before he was forty-two years of 
age. In the four years that Judge Olds has 
been upon the Supreme Court bench he has 
shown great industry, having prepared the 
opinions disposing of a large number of 
cases. It is impossible to give a complete 
list of anything near the number of cases he 
has written upon ; but the following may be 
taken as fair examples of many others that 
could be cited : — 

Enyeart v. Kepler, 118 Ind. 34, on estates 
by entireties ; The Central Union Telephone 
Co. v. Falley, 118 Ind. 194, holding that tele- 
phone companies are common carriers of 
news; The Louisville & Nashville R. R. Co. 
v. Crunk, 119 Ind. 542, duty of a common 
carrier to a sick passenger; Moon v. Jen- 
nings, 119 Ind. 130, right of a tenant in com- 
mon paying off lien on property held by 
them as such tenants; Holland v. Bartch, 
120 Ind. 46, liability of the propeller of a 
bicycle for negligence in its use; Stoner v. 
Rice, 121 Ind. 51, right of owner of land bor- 
dering on a non-navigable lake; Rahm v. 
Deig, 121 Ind. 283, measure of damages as 
to profits on sale of a merchantable article ; 
State v. Peele, 121 Ind. 495, on the power of 
the legislature to elect to an office ; Rogers 
v. The Phenix Insurance Co., 121 Ind. 570, 
on fraud in procuring insurance ; Culver v. 
Marks, 122 Ind. 554,o0n bank checks ; Penn- 
sylvania Co. v. Marion, 123 Ind. 415, on 
negligence of a common carrier of passen- 
gers ; The Continental Insurance Co. v. Dor- 
man, 125 Ind. 189, on waiver of forfeiture of 
an insurance policy ; McClure v. Raben, 125 
Ind. 139, on an heir’s sale of his expectancy ; 
Penso v. McCormick, 125 Ind. 116, on neg- 
ligence in leaving an exposed pit uncovered ; 
The State v. Hirsch, 125 Ind. 207, on what 
is a “ primary election” as used in a statute 





forbidding the sale of liquor on a day when | 


such an election is held; Morris v. Powell, 
125 Ind. 281, on the validity of a statute re- 
quiring the registration of a certain class of 
electors ; Jackson v. The City National Bank, 
125 Ind. 347, on “options;” Anderson z. 
Anderson, 126 Ind. 62, on delivery of a deed ; 
Watts v. Sweeney, 127 Ind. 116, on priority 
of a mechanics’ lien for repairing an article 
after a chattel mortgage had been placed 
on it; Adams v. Bicknell, 126 Ind. 210, on 
malicious prosecution; The State v. Gra- 
melspacker, 126 Ind. 398, on judicial notice. 
Chambers v. The State, 127 Ind. 365, on 
what constitutes a lucrative office ; Gammon 
Theological Seminary v. Robbins, 128 Ind. 
85, on gifts causa mortis; The Ohio and 
Mississippi Ry. Co. v. Pearcy, 128 Ind. 197, 
on liability of master to servant for negli- 
gence ; Small v. The City of Lawrence, 128 
Ind. 231, on double taxation of bank stock ; 
The Louisville, New Albany, & Chicago R. R. 
Co. v. Wolfe, 128 Ind. 347, ejectment of 
passenger for using profane language when 
the conductor has unnecessarily provoked 
him; Plank v. Jackson, 128 Ind. 424, on 
“options ;” The Terre Haute & Indianapolis 
R.R. Co. v. Brunker, 128 Ind. 542, on liability 
of railroad for injury to traveller at crossing ; 
Downing v. The Indiana State Board of Ag- 
riculture, 28 N E. Rep. 123, on unconstitu- 
tionality of a law reorganizing a guasz public 
corporation, and State er ve/. Holt v. Denny, 
118 Ind. 447, on the validity of a statute 
defining a city of local self-government. 
Judge Olds possesses a firmness and man- 
liness of character, combined with a genial 
nature, that makes him friends wherever he 
goes, no better evidence of which could be 
given than his rapid elevation to the highest 
judicial position his State can give him. 


Silas D. Coffey. 


In Silas D. Coffey the State has a self- 
made man. He isa native of the State, his 
birthplace being Owen County, and the date, 
Feb. 23, 1839. He was a farmer’s boy, and 
after receiving a common-school education 
he entered the State University in 1860, but 
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remained only a few months, responding to | 


the first call for volunteers for the War of 
the Rebellion. He served in the active ser- 
vice until June, 1863, when he was transferred 
to the Veteran Reserve Corps, serving in it 
until his term expired in the following year. 
While in the army a copy of Blackstone was 
a part of his outfit. On his return he re- 
sumed his reading, and soon entered on the 
practice at Bowling Green, the county-seat 
of Clay County. In 1866 he was an ‘un- 
successful Republican candidate for prose- 
cuting attorney. In 1882 he was a success- 
ful candidate for the office of circuit judge in 
a Democratic circuit, having been previously 
appointed, in 1881, by Governor Porter, to a 
vacancy occurring in that office. 

In 1888 he was elected judge of the Su- 
preme Court, taking his seat Jan. 7, 1889, and 
succeeding Judge Niblack. He came to the 
bench when the court’s docket was crowded, 
and cheerfully took up the burden his posi- 
tion imposed. The court was soon involved 
in controverted constitutional questions which 
imposed great labor upon the judges. 

The opinions delivered by Judge Coffey 
are usually short, and contain the citations 
of comparatively few authorities ; but never- 
theless they are clear and distinct, the propo- 
sitions involved being stated with perspicuity 
and decided force. Upon the whole, these 
opinions are shorter than those of any judge 
who has sat upon the bench within the last 
twenty years, excepting those of Judge Bid- 
dle. His first most considerable opinion was 
delivered in a murder case, Grubb v. The 
State (117 Ind. 277). In The State v. 
Denny (118 Ind. 382) he upheld the right 
of local self-government secured to a muni- 
cipality by the provisions of the Consti- 
tution, and held a statute wherein the 
legislature had attempted to deprive them 
of that right, void. The State v. Blend (121 
Ind. 514) was a similar decision ; while in a 
case of the same name (121 Ind. 514) the 
right of the State to take charge of the 
police force of a city was asserted. In The 
State v. Gorby (122 Ind. 17) the power of 
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the legislature to take away from the chief 
executive of a State the right to fill a va- 
cancy in an office by appointment was de- 
nied. The Barber Asphalt Paving Co. 2. 
Edgerton (125 Ind. 455) involved the valid- 
ity of a statute for the improvement of 
streets, and the issuing of bonds to run a 
long period of years, and making them a 
lien upon the property assessed. This stat- 
ute was upheld. Renihan v. Wright (125 
Ind. 536) presented a difficult question as 
to the right to recover damages from an 
undertaker for the losing of a body of the 
plaintiff's child. Welsh v. The State (126 
Ind. 71), involving the unlawful sale of 
liquor upon the Ohio River, and presented 
difficult constitutional questions as to the 
boundary between this State and Kentucky. 
Shuman v. The City of Fort Wayne (127 
Ind. 109) involved the right of a city to 
exact a license from a pawnbroker; while 
The Indianapolis Cable Street Railway Co. 
v. The Citizens’ Street Railway Co. (127 
Ind. 369) presented the difficult question 
of the right of a street railway company to 
occupy a street to the entire exclusion of 
another company. One of the recent cases 
in which Judge Coffey wrote the opinion was 
Hovey v. The State (127 Ind. 588), wherein 
it was claimed that the right of the courts 
to mandate the Governor of a State existed; 
but this was denied. Other cases of import- 
ance are Gilson v. The Board, etc. (128 Ind. 
65), on constitutional law; Mann v. The 
Belt R. R. Co. (128 Ind. 138), on negligence ; 
The Board of Commissioners of Fountain 
County v. The Board of Commissioners of 
Warren County (128 Ind. 295), on the power 
of one county to compel an adjoining county 
to pay its proportion of the cost of building 
a bridge over a stream forming the boundary 
between them ; and The Western, etc. v. The 
Citizens’ Street Railway Co. (128 Ind. 525), 
involving the power of a city to compel a 
street railway company to pave that part of 
the street occupied by it with its tracks. 
Perhaps Judge Coffey’s usefulness in the 
consultation room is as much felt as any- 
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where else; very few judges that have ever 
sat upon the Supreme Court bench have, in 
this particular, excelled him. 


Robert W. McBride. 


On the death of Judge Mitchell, Judge 
McBride was appointed, Dec. 17, 1890, to the 
vacancy thus created on the Supreme Court 
bench. He, was born Jan. 25, 1842, in 
Richland County, Ohio. His education was 
principally obtainea in the common schools 
of Ohia and Iowa, but has been supple- 
mented by constant study through his entire 
life. In 1863 he enlisted in the volunteer 
service, in Ohio. His company was com- 
posed of picked men, and the design was 
to make it a body-guard of President Lin- 
coln; but it was for a while assigned to 
other duty on reaching Washington. Being 
permanently injured so as to unfit him for 
active duty, he was, in January, 1865, trans- 
ferred to the War Department at Washing- 
ton, where he served until] September, 1865. 
In 1867 he was admitted to the bar at Auburn, 
Ind. He had excellent success at the bar. He 
resided at Waterloo from 1866 to June, 1890, 
when he settled at Elkhart. In 1882 he 
was elected circuit judge. In 1890 he was 
nominated by the Republican party for the 
office of judge of the Supreme Court, but 
was defeated with his party. 

Judge McBride is a hard student. His 
studies are not confined to the law. He 
has been but one year on the bench, and 
necessarily has not written up many im- 
portant cases. In number, however, he will 
hold his own with those who have been 
longer on the bench. Among many im- 
portant cases in which he has _ prepared 
the opinions, The City of Frankfort v. State 
(128 Ind. 438), involving a novel question 
in street improvement assessments, may be 
noted. So may be noted The State v. Wo- 
lever (127 Ind. 306), involving a collateral 
attack upon the judgment of the court of 
inferior jurisdiction ; and Goodbub ~. Hor- 
mung (127 Ind. 181), concerning mechanics’ 
liens ; The City of Crawfordsville v. Braden 
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(28 N. E. Rep. 849), concerning the right 
of a city to supply private consumers with 
electric lights; The City of Rushville ». 
Rushville Natural Gas Co. (28 N. E. Rep. 
853), concerning the right of a city to regu- 
late the price of natural gas supplied its citi- 
zens; and The First National Bank v. Sarlls 
(28 N. E. Rep. 434), concerning the right 
and power of a city to remove a dangerous 
wooden building. 


John D. Miller. 


The vacancy occasioned by the death of 
Judge Berkshire was filled by the appoint- 
ment, Feb. 25, 1891, of John D. Miller, who 
was born in Decatur County, Ind., Dec. 2, 
1840. He attended Hanover College, near 
Madison, Ind., but in his junior year, in 
September, 1861, enlisted in the Seventh 
Indiana Volunteers, and remained there for 
over three years. The Seventh was one of 
the regiments that saw hard service, and was 
at the front in many a hard-fought battle. 

After his return from the war he read law 
and located at Greensburgh, the county-seat 
of his native county, and began the practice 
of the law. In 1872 he was elected State 
Representative, and since then he has held 
several local offices. 

Judge Miller has been, at this writing, less 
than a year on the bench, during which time 
a vacation of nearly three months intervened. 
Consequently his opinions are not many. 
Asa rule they are short. His style is clear 
and nervous, and he cites but few authori- 
ties. As examples of his writings we cite: 
Davis v. Fasig, 128 Ind. 271, concerning the 
validity of a city ordinance requiring saloons 
during certain named hours of the day and 
night to close their doors and exclude the 
public ; Sumner v. Darnell, 128 Ind. 38, on 
the effect of a donation of land to secure 
the location of a county-seat ; Baltes v. The 
Bass Foundry and Machine Works, 28 N. E. 
Rep. 319, on the validity of an arbitration of 
a disputed claim; and The City of Richmond 
v. Dudley (28 N. E. Rep. 312), on the stor- 
age of oils within city limits. 


























Chancellor Willard Saulsbury. 


275 








CHANCELLOR WILLARD SAULSBURY. 


H ON. WILLARD SAULSBURY, 

Chancellor of the 
ware, died at his home in Dover on 
April 6, 1892. His sudden death, the 
cause of which was apoplexy, was a great 
shock to the people of that State, in the 
affairs of which for nearly fifty years he had 
been prominent. 

He was born in Misspillion Hundred, in 
the southwestern part of Kent County, 
Delaware, near the Maryland State line, on 
June 2, 1820. William Saulsbury, his father, 
was a man of strong character, sterling 
worth, and commanding influence in the 
community where he lived. His mother, 
Margaret Saulsbury, was a daughter of Cap- 
tain Thomas Smith. She was a most exem- 
plary woman and possessed great mental 
power, a marked characteristic of her dis- 
tinguished son, two of whose brothers, the 
late Dr. Gove Saulsbury, Governor of Dela- 
ware, and Hon. Eli Saulsbury, a senator in 
Congress of the United States from 1871 to 
1889, also attained national reputation. 

The Saulsbury family is of Welsh descent, 
having come to this country in the seven- 
teenth century, since which time they have 
held lands in Dorchester County, Maryland, 
a part of which, including the farm upon 
which Willard Saulsbury was born, and 
which had been held by the family since the 
settlement of the county, was on the adjust- 
ment of lines between the States awarded to 
Delaware. Though land-owners in Mary- 
land and Delaware for about two centuries, 
and though some of them held offices of local 
honor and importance in both States, no 
member of the family seems to have attained 
more than local distinction until Willard 


State of Dela- | 





Saulsbury, the youngest of the three brothers | 


Gove, Eli, and Willard, who have been called 
the ‘‘Saulsbury Triumvirate” of Delaware, 
by his eloquence, his absolute fearlessness, 


to win the hearts of the people to him, and 
to achieve those successes, professional and 
political, “which made him in his State 
second to none of her gifted sons whom she 
has delighted to honor, and in the broader 
forum of the Senate of the United States in 
the most stupendous crisis of our nation’s 
life the peer of any with whom he came in 
contact. 

Willard Saulsbury was a bright lad, fond 
of books, and about the age of thirteen was 
sent to school at an Academy at Denton, 
Md., near his home. After completing his 
academic education at Delaware College and 
Dickinson College, he began the study of 
the law with Hon. James L. Bartol of Den- 
ton, afterward Chief-Justice of Maryland. 
He completed his legal course under the 
direction of Hon. Martin W. Bates, after- 
wards United States Senator and then one 
of the Democratic leaders in Delaware, at 
Dover, where he was admitted to the bar in 
1845. 

He had seriously considered at one time 
the advisability of “‘ going West; ” but a re- 
mark of his mother, whose youngest son he 
was and who wished to keep him near her, 
that she “ would be ashamed of any son who 
could not make his living in his native 
State,” drove such thoughts from his mind. 

He was a hard student, but intensely fond 
of mixing with the people, and during his 
law course, with characteristic industry and 
energy, he taught school in Dover, thus 
doubtless gaining, like so many other men of 
mark, a practical knowledge of the character 
of others, and a coolness of judgment and 
capacity for self-control that was of great use 
to him in after life. 

Immediately after his admission to the 
bar he removed to Georgetown in Sussex 
County, opened an office, and began the 
practice of his chosen profession. His genial 


and his devotion to what he believed to be | nature and popular manners soon won him 


the right of the causes he espoused, began 


hosts of friends; and his legal knowledge 
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and persuasive eloquence, coupled with strict 
integrity and attention to business, soon 
brought him scores of clients; and with him 
a client once was a client always. His suc- 
cess was assured from the start, and it was 


not long before he stood in the very front | 


rank of his profession; thenceforth until his 
election to the Senate and his necessary ab- 
sence at Washington, scarcely a case of im- 
portance was tiied in 
Sussex County in 
which he was not of 
counsel. 

When _ twenty-nine 
years of age, in 1850, 
Governor Tharp ap- 
pointed him Attorney- 
General. His compet- 
itor for this office was 
the Hon. James A. 
Bayard, whose friends 
were greatly disap- 
pointed at his failure 
to secure it, and took 
no pains to conceal 
their chagrin, and to 
predict the failure of 
the young Attorney- 
General to measure up 
to the high standard of 
excellence required of 
one filling the position. 
But the doubters did 
not know the man. 
The new Attorney- 
General was equal to every demand; and not 
only justified the confidence of his friends, 
but won the esteem and respect of his former 
opponents. During this official term some of 
the most important cases in the legal history 
of the State were tried, and in all of them 
he maintained his high character for legal 
ability, strict integrity, and close attention 
to his official duties. 

With juries his success was truly pheno- 
menal. The cases in the two lower counties 
of Delaware, Kent and Sussex, which always 
excited the greatest public attention and 
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seemed to be of the greatest public impor- 
tance were the trials of those charged with 
capital felonies ; and these were not a few. 
None in Sussex and few in Kent were tried 
when Willard Saulsbury was in active prac- 
tice and not acting as Attorney-General, 
where he did not represent the accused. 
Never but in a single case was his client 
convicted as charged in the indictment. 
Mr. Saulsbury once 
said that this was 
his only case when 
the Chief-Justice who 
presided, and was an 
old prosecuting  of- 
ficer, was with him for 
acquittal. 

The same _ success 
distinguished his ad- 
ministration of the 
office of Attorney- 
General as his pri- 
vate practice. Yet it 
was all deserved. He 
was a hard student 
and an omnivorous 
reader ; added to his 
learning were those 
natural gifts which 
all tend to make a 
man succeed, and are 
necessary to the high- 
est success. 

His was a splendid 
personality, —a man 
six feet in height, perfectly proportioned, hair 
of raven blackness, eyes tender and impas- 
sioned or stern and flashing, laughing with 
infecting pleasure or veiled in tears as the 
theme of his eloquence demanded, and within 
him as kind and true a heart as ever beat, 


forbidding him to wrong the humblest of 


God’s creatures. His last audible words 
enjoined his surviving son never to do a 
wrong to any one, and a few moments there- 
after he breathed his last. Can it be won- 
dered he acquired a power over men by 
whom he was surrounded? A clipping from 
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a newspaper published in his State, the 
“ Lewes Pilot,” refers to this as follows :— 


“‘ Delaware has always been proud of her public 
men, and it would be difficult to name one who 
has justified and called forth that pride more than 
the man to whom the last of earth’s honors will be 
paid this afternoon at Dover. Attorney-General, 
Senator, Chancellor, — how she loved to shower 
her gifts upon him, and how well did he repay her 
for all she gave him! At the bar, in the Senate, 
on the bench, it was the same, — new lustre added 
to the brightness of the fame of this little State. 
Delaware was proud of him, but here in Sussex it 
was something more than pride. To the younger 
generation the hold that Willard Saulsbury had 
upon the hearts of the men of Sussex during the 
time of his active public career is something in- 
comprehensible. It was a personal loyalty that is 
absolutely non-existent at the present day. There 
are gray-haired men in Sussex whose voices quiver 
and whose eyes glisten with the enthusiasm of 
boyhood as they talk to you of Willard Saulsbury. 
It was here that he entered upon his profession, 
and it was here that his earliest triumphs were 
achieved. And he never forgot old Sussex. To 
the day of his death his thoughts turned kindly to 
the honest, faithful hearts that had never failed 
him. And so at Dover among the throng that 
gathered there to pay the last sad tribute to the 
dead Chancellor, there were no sincerer mourners 
than the old men of Sussex who honored and 
loved him in his life, and who will tenderly cherish 
his memory.” 


For twelve years, from 1859 to 1871, he 
represented his native State in the National 
Senate, and there maintained his great repu- 
tation for learning, eloquence, and statesman- 
ship which he had acquired at home. 
Though overborne by the weight of numbers 
of the opposition ; though during those times 
of the greatest excitement this country has 
ever witnessed, he was often threatened with 
personal violence for the absolute fearless- 
ness with which he opposed many of the 
popular measures of the war, — he never hesi- 
tated to combat those radical measures. which 
he believed subversive of the Federal Con- 
stitution. His bold and eloquent speech 
against the suspension of the Habeas Corpus 





was delivered against the protests of his 
friends, who believed his life would be im- 
perilled thereby, and against the earnest 
objections of his colleague. The slightest 
element of personal fear was unknown to 
him. Though always a stanch supporter of 
the Union, his political opinions as to 
methods were opposed to those in power at 
the time. 

One of his greatest writings was an open 
letter to the people of his State, published 
about the time of the beginning of the war, 
in which he declared that Delaware, the first 
State to ratify the Constitution, should be 
the last to do aught to cause the dissolution 
of the Union ; but if, alas! the Union should 
be destroyed and the federal compact broken, 
he declared his firm conviction to be that 
she should never again enter into a compact 
to which either South Carolina or New 
England should be parties unless the whole 
Union should again be indissolubly restored. 
When files of soldiers were stationed at each 
polling-place in his native State, he was as 
courageously outspoken as in time of peace. 
In the greatest forum of the time he proved 
himself in statesmanship, learning, eloquence, 
and courage the peer of any who dared 
combat him. 

Being one of a helpless and almost hope- 
less minority in the Senate, he directed his 
efforts chiefly to ameliorating the hard con- 
ditions imposed upon the States and people 
in rebellion; and the following graceful and 
touching tribute clipped from the Charlotte 
(N. C.) “Observer” shows that the people of 
the South still cherish his memory in grate- 
ful recollection : — 


“ The recent death of Hon. Willard Saulsbury, 
ex-United States Senator for the State of Delaware, 
has received that notice for an hour or a day 
which the bus, world accords to the passing away 
of a man conspicuous in life and illustrious in 
public service. But we of the South think of him 
as something more than the broad statesman and 
wise lawgiver whom the people of his State de- 
lighted to honor, and to whom they proffered 


their choicest gifts. There are men among us — 
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with most of their lives behind them, and waiting 
for the end which gently came to him the other 
day — who tell their sons, with full heart and suf- 
fused eye, what manner of man Willard Saulsbury 
was. 

“ His dust is gathered to his native soil ; but may 
not we, too, lay tributes on his tomb, — we, in 
whose behalf he raised his voice when we were 
‘ passing under the yoke’?.. . 

“* We shall remember him ; and to his courage, 
his magnanimity, and his nobility of nature we 
shall offer the homage always due to honesty and 
virtue in public life. 


“ Be noble, and the nobleness in you 
That sleepeth, but is never dead, 
Will wake to majesty the nobleness in other men.” 


Idolized, almost, by his friends, who often 
besought him not to incur the dangers he 
cared not to consider; maligned by foes who 
feared his opposition during the stormy 
times of war and reconstruction, — he held 
fast to his firm belief in the efficacy and sanc- 
tity of our Federal Constitution, and never 
hesitated to raise his voice in defence of his 
convictions, in favor of what he thought to be 
the right, and against all unconstitutional 
usurpations of overwhelming force and power. 

He is said to have been the handsomest 
man in the Senate during the twelve years 
he was a member of that body, and in men- 
tal calibre he was unsurpassed. 

In 1871 he practically retired from political 





life, and after a brief period of the practice | 


of his profession, during which he showed 
his old-time fire and energy and won one of 
the important cases of his life, he was made 
Chancellor. 

Surrounded by his books, his life was 
thenceforth spent in peace and quiet in 


greatest contrast to the stormy scenes of his 
political career. 

For more than eighteen years in the high- 
est judicial position of his State he held the 
scales of justice with an even hand. As 
Chancellor of Delaware, some of the most 
important questions ever raised in the State 
came before him ; and in the adjudication and 
determination of all questions presented to 
him he took a strong and comprehensive 
grasp of the facts and the legal principles 
applicable thereto, and allowed no artificial 
technicalities, “ the husk about the kernel of 
the cause,” to hinder or confuse the right 
determination of a case; and though infirm 
in body, his bright intellect remained un- 
dimmed until his death. 

Willard Saulsbury and Anna Ponder were 
married May 11, 1850. For forty-two years 
she was the loving and devoted wife, a true 
helpmeet in every sense and in the fullest 
meaning of the word. In sunshine or in 
rain, in sickness or in health, in joy or in 
sorrow, she was ever at his side to assist, to 
counsel, encourage, and cherish her honor- 
able and revered husband. It was said by a 
friend who knew them well, and who was 
not given to flattery, “that of the many 
gifts of a gracious Providence to the late 
Chancellor, the richest and best was his 
good wife.” 

His wife and one son, Willard, a promi- 
nent member of the Wilmington Bar, sur- 
vive him; a daughter, Margaret, having 
predeceased him at the age of nineteen 
years, and his eldest son, John Ponder 
Saulsbury, having died while Secretary of 
State for Delaware, about three years prior 
to his father. 
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MOTHER HUBBARD’S DOG. 
By IrvinG BROWNE. 


[ When a man kills a dog that nightly disturbs his family by howling and fighting with other 
dogs around his house, the justifiability of the act is a question for the jury. — Hubbard v. 
Preston (Vermont Sup. Ct.) ] 


IANA’S orb was up in majesty, 

Shining on divers places of the earth 
(One might say sundry, but I let that pass), 
Including Bagg Street, city of Detroit, 
Sleeping upon the silver stream St. Clair. 
It seemed that all the dogs, excepting that 
Pertaining to Endymion, steeped in love 
Of that high shining huntress, were awake 
And full of riot; gathered round the house 
Of Ellery D. Preston, Esq., 
Who kept no dog himself, but whose front lawn 
They chose for their convention, just as men 
Prefer this town or that for purposes 
Political, wherein to hold their rows. 
Night after night they barked: and howled and fought, 
And so to speak, they cursed, and made the night 
Hideous with tumult, scaring Mrs. P., 
And all the little P.’s tucked in their pods. 
In vain had Preston gone to the police 
And made complaint, and asked them to abate 
The nuisance; they just glared at him and said, 
“’T is not within our province to arrest 
Disturbers of the night unless they go 
Upon two legs; poison or powder’s cheap.” 
And so much-suffering Preston gat him thence; 
And when they next did congregate, he drave 
Them twice away, but they returned, and then, 
Vexed in his spirit, he discharged at them 
A pistol, aimed at no particular dog, 
But which did take effect upon a cur 
Owned by a woman, Carrie Hubbard named 
(But whether she was “ Mother” in the tale 
Sung in our infant ears by nurses fond, 
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The record makes no note, but anyhow 


Her “dog was dead”), and she sued Preston straight, 


And speedily recovered damages 

Twenty-five dollars, for the court did hold 
He had no privilege the beast to slay. 

But on appeal this doctrine was reversed, 
And ’twas adjudged a question for the twelve 
To pronounce the act or necessary 

Or unreasonable; other courts have held 
“’T were mockery the party to refer 

To remedy by action, impotent 

And dilatory far beyond the press 


Of such an exigency.”? 


I suppose 


That Preston was not reasonably bound 

To catch the dogs and give them chloroform, 
But their quietus might with bullet make, 

Or throw them bread spread o’er with arsenic, 
Or any other mode adopt to rid 

His house effectually of such a pest. 

In dealing with such things the courts should not 


Stick in the bark. 





HUMOR OF THE BENCH. 


By Ciark BELL, Esq., of the New York Bar. 


UDGE GEO. THACHER, of the Su- 


| 
preme Bench of Massachusetts, had a | 


high reputation for humor; and Mr. Willis, 


author of ‘“ Law Courts and Lawyers of | 


Maine,” relates this anecdote of him : — 


on trials, says : “ He would dissect and analyze 
the case, and so mix up the facts that the 
jury were perplexed to know the views of the 
court concerning them ;”’ and adds that Mr. 


| Orr thus characterized this judge’s pecu- 


“T recollect being in court when Judge | 


Thacher interrupted a lawyer who was earn- 
estly pressing a point: ‘ You need not argue 
that point, sir ; for to my mind it has no more 
weight than the lightest feather upon a 
bumble-bee’s wing.’” 


The same author, describing Judge Tha- 
cher’s peculiar manner of charging the jury 





liarity: ‘‘ Thacher would take his fish and 
make it chowder, and then turn the chowder 
back again into a fish.” 


A good story is told by the same writer of 
the venerable Judge Strong, who presided at 
a trial where Mr. Thacher, then at the bar, 
was pitted against the Attorney-General. 

There was considerable excitement; and 


1 Brill v. Flagler, 28 Wend. 354. 
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the Attorney-General, addressing Mr. Tha- 
cher, said, “ You are no gentleman.” 

Thacher arose and said, “ Well, now, Mr. 
Attorney-General, I admit that I am no gen- 
tleman, — I am no gentleman.” 

Judge Strong interposed, with a peculiar 
arch manner, and said, “ Well, gentlemen, I 
think you need not go to the jury on that 
question.” 


Judge Paine, of Maine, was trying a cause 
where Daniel Davis, one of the ablest lawyers 
of Maine in Revolutionary times, represented 
a mother who prosecuted a school-teacher for 
flogging her son, and Mr. Mellen, afterwards 
upon the bench, the defendant. 

Bradbury, one of the judges, suggested 
“that there should be more proof of the of- 
fence on the part of the boy.” 

Mellen said: “If a schoolmaster was 
obliged to hunt up evidence among his 
pupils to justify his manner of governing 
a school, he would be placed in a more 
difficult position than any officer of the gov- 
ernment.” 

Davis answered : 
probably educated 
Tyrannus.” 

“Well,” says Judge Paine, ‘he was a good 
master, wasn’t he?” (Willis’s “ Law Courts 
and Lawyers of Maine.”) 


“ Brother Mellen was 
in the school of one 


Daniel Davis and Judge Thacher were boys 
together at Barnstable, when the battle of 
Bunker Hill was fought. They joined the 
militia company as escort that marched next 
day towards Boston. The company was or- 
dered back. The boys, foot-weary and tired, 
mounted an old horse they found in the road 
without bridle, and rode him several miles 
on the retreat, and then abandoned him in 
the highway. Years after, Davis as Solicitor- 
General was prosecuting a horse-thief before 
Judge Thacher in Kennebec County. In the 
course of the trial Thacher leaned over and 
said to Davis, in an undertone, “ Davis, this 
reminds me of the horse you and I stole to- 
gether in Barnstable.” (Ibid.) 

36 





Perhaps one of the most eloquent and dis- 
tinguished lawyers of Maine at the close of 
the Revolutionary War was William Symmes 
of Portland. 

He was arguing a motion one day before 
Judge Thacher, and persisted, though con- 
stantly interrupted by the court. 

Thacher grew impatient, and said, “ Mr. 
Symmes, you need not persist in arguing 
the point ; for Iam not a court of errors, and 
cannot give a final judgment.” 

“T know,” answered Symmes, “ that you 
can’t give a final judgment, but as to your 
not being a court of errors 1 will not say.” 


Judge Dana quieted the fears of the ser- 
vant-girl at the tavern where two lawyers 
who had a very sharp conflict during the 
day on atrial, had been lighted by her to the 
same chamber to pass the night. She ex- 
pressed her fears that it would not be safe. 

The judge said to her, ‘‘ Lawyers are like 
two sides of a pair of shears; they do not 


| cut one another, but only what was between.” 


An eminent judge, who was trying a right- 
of-way case in England, had before him a 
witness — an old farmer — who was proceed- 
ing to tell the jury that he had “ knowed the 
path for sixty year, and my feyther tould I 
as he heered my grandfeyther say — ” 

“ Stop!” said the judge; “we can’t have 
any hearsay evidence here.” 

“ Not?” exclaimed Father Giles. ‘“ Then 
how dost knaw who thy feyther was ’cept by 
hearsay ?” 

After the laughter the judge said: “In 
courts of law we can only be guided by 
what you have seen with your own eyes, 
nothing more or less.” 

“Oh, that be blowed for a tale,” replied 
the farmer. “I ha’ a bile on the back of my 
neck, and I never seed un; but I be ready to 
swear that he’s there, I do.” 


The author of the biographical sketch of 
Lord Selborne, in the September “ Green 
Bag” of 1891, gives an anecdote of Lord 
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Westbury, who formerly occupied the wool- 
sack, and was distinguished as well for his 
legal erudition as for his caustic tongue, who 
when told on the occasion of Lord Sel- 
borne’s promotion that his motto was “‘ Palma 
Virtuti,” replied, — 

“T suppose that must mean ‘the palm to 
Palmer’ [alluding to his family name, Sir 
Roundell Palmer]. It is very appropriate. 
I have always considered that his character 
was unredeemed by a single vice.” 

Lord Westbury did not have the reputation 
of a saint. 


Lord Coke has said: “It standeth weil 
with the gravity of our lawyers to cite verses ;” 
so I quote from an old poet :— 

“A woman having a settlement 
Married a man with none; 
The question was, he being dead, 
If that she had was gone. 
Quoth Sir John Pratt, ‘ The settlement 
Suspended doth remain, 
Living the husband, but him dead, 
It doth revive again.’ 

Chorus of puisne judges. 


Living the husband, but him dead, 
It doth revive again.” 


Mr. Allen, in his sketches of the Lincoln 
Bar, of Maine, relates the following anecdote 
of Mr. Nathaniel Perley, one of the great wits 
of the Bar of Maine in an early day : — 

When one of the four judges of the Court 








of Common Pleas, not remarkable for his pro- | 


fundity, coming late into court, observed as 


an apology, on taking his seat, “ that he be- | 


lieved there was no member of the court less 
absent than himself,” — “ True,” replied Per- 
ley, “and no one less present.” (Maine His- 
torical Collections, vol. vi., quoted in Willis’s 
“Courts and Lawyers of Maine.”) 


Mr. F. J. Parmenter, of the Rensselaer 
County Bar, who is a first-class humorist, 
sends me the following : — 





The late Judge Rosecranz, of our New 
York Supreme Court Fourth Judicial Dis- 
trict (brother-in-law of the late Wm. A. 
Beach), was a great wag. His wit was as 
ready, as bright and keen as that of any man 
I have ever known; nor did he care much if 
it “ carried a heart-stain away on its blade.” 

During the latter years of his life he was 
holding circuit when a cause was brought on 
for trial where no defence was interposed, 
except that of the Statute of Limitations. 
The action was on a promissory note for a 
large amount. The judge’s charge was as 
follows : — 

“Gentlemen of the jury, the only defence 


| to the plaintiff's acknowledged claim in this 


action is the Statute of Limitations.” Then 
the judge explained thestatute to the jury, and 
added : “ This is a good legal payment, gen- 
tlemen, though regarded with more satisfac- 
tion by the debtor than by the creditor, who 
as a general thing prefers cash ; and among 
honest business men such payment is never 
pleaded. But notwithstanding this little dif- 
ference of opinion between debtor and cred- 
itor, and between honest men and rogues, it 
is my painful duty, gentlemen, to charge you 
that if you believe the defendant’s poatianany, 
such payment is good in law.” 


Ex-Chief-Justice Noah Davis, now of our 
New York City Bar, was the presiding judge 
in the First Judicial District of the Supreme 
Court of New York for many years. He has 
a large collection of judicial jokes. He con- 
tributes the following : — 

Sitting at General Term one day were 
Judges Davis, Brady, and Daniels. <A coun- 
sellor arguing said: “Suppose I were to 
draw upon your honors for twenty thousand 
dollars.” 

“‘ Your draft would be dishonored for want 
of funds,” said Davis, P. J. 

“Oh, no!” said Brady, J., “ not while sit- 
ting in Bank /” 
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bo 


By Witit1am G. HAMMOND. 


RENTS-CHARGE. 


HE careful and experienced editor of 

the Rolls edition of Year Books was 

shocked a year or two ago to find one of the 

sages of the fourteenth century talking about 

the feoffment of rents. His frank account 
of the effect is worth quoting : — 


“The idea which naturally presented itself at 
first was that the reading was wrong, and must be 
corrected. But the more the readings were at- 
tacked, the more stubbornly they held their own ; 
and in the end they assumed the aggressive, and 
carried the war into the whole field of incorporeal 
hereditaments.” ! 


Of course he soon found that this was by 
no means an isolated phenomenon ; that rents 
had long been treated as capable of seisin 
and disseisin and entry, as subjects of all the 
assizes applicable to land, and that Bracton 
himself had talked of rents in demesne” He 
found also that rents were not the only form 
of incorporeal hereditaments so treated ; that 
commons and advowsons also were consid- 
ered then in the same way, as subject to liv- 
ery instead of grant, etc. His discoveries 
were stated and discussed in the very inter- 
esting article on “Livery of Incorporeal 
Things,” referred to in a preceding note. 
In concluding this, he mentions the well- 
known ambiguity existing in all systems of 
law, between the terms that express rights 
and those designating the objects of rights, 
and appears to explain the difference be- 


1 Livery of Incorporeal Hereditaments, by L. Owen 
Pike, Law Quart. Rev., v. 29-43, Jan., 1889; and see 
Introd. to Y. B. 14 Edw. III. p. xlvii (Rolls ed.). 

2 Fo. 263 a, ed. Twiss, iv. 196. Perhaps few of the 
younger bar now attach a meaning to this word sufficiently 
definite to see how much more incongruous with the con- 
ception of an incorporeal hereditament it was than even 
the others. Buta glance at Blackstone, 2 Comm. 106, will 
show it. 





tween this earlv usage of seisin, etc., and ours 
by the want of any real distinction between 
corporeal and incorporeal hereditaments.! 

Without risking a controversy on a point 
rather of metaphysics than of law, I venture 
to suggest that it is hardly needful to destroy 
a distinction which has rendered such good 
service alike in Roman and in English law 
to account for this change of usage. The 
possession or seisin of land has always been 
determined more by the fact of lawful control 
over it than by any mere evidential fact. If 
our ancestors uniformly spoke of it as vested 
in the lord or the chargee rather than in 
the tenant, and consistently allowed the 
former all the possessory and proprietary 
remedies, while we have grown to consider 
him a mere incumbrancer or even an obligee, 
it is much easier and simpler to accept the 
change of view as an historical fact, than to 
make it the basis for overthrowing a well- 
settled classification. 

In this paper, therefore, first prepared to 
present some dissent from the current view 
of the medizval rents-charge, I have assumed 
that from the earliest time down to the four- 
teenth century, if not later, when our ances- 
tors used all the terms of land-ownership to 
describe the rights of the chargee, they 
really regarded him as in some sense own- 
ing the land, or what would now be called 
the corporeal hereditament. To understand 
rents properly, we must remember that what 
we know to-day most commonly under the 


1 “No one can really deliver to any one else a corpo- 
real hereditament, any more than he can deliver an in- 
corporeal hereditament. . . . But when the words are 
carefully weighed, there does not appear to be any suffi- 
cient reason why they [livery of seisin] should not be 
used in relation to one just as much as in relation to an- 
other ” (p. 43). 
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term is fot a rent of the kind described by 
Blackstone as an incorporeal hereditament. 
When a lessee pays the owner of the fee 
simple or the freehold for his enjoyment of 
the land,— whether on a month’s holding 
or on ninety-nine years, whether by formal 
contract or for use and occupation, — this 
rent is a mere incident to the fee, and not a 
distinct hereditament at all. To be such, it 
must be payable to some one who is xot 
seized of the freehold, and to his heirs. A 
life-rent payable to one not owner of the 
freehold is to be classed, not as a heredita- 
ment, but like any other life estate in heri- 
table property as a tenement. 

The vent-service of Biackstone is now an 
incorporeal hereditament, because the free- 
hold is in the tenant who pays; but it has an 
analogy with the above, because both imply 
that the tenant derives his title from the 
lord. 

The vent-charge of Blackstone is one also 
in the modern view, but there is no tenure 
between the holder of the land and the rent- 
owner. Each of them has an interest in the 
land quite independent of the other. The 
rent, in its purest and really simplest form 
of rent-charge, was not a debt due from the 
owner of the land, as it afterward came to be 
regarded. It was the ownership of a certain 
fixed portion of the profits of the land, pur- 
chased by the gross sum laid out in it, as an 
indefinite or aliquot part of those profits 
might be purchased by a tenant in common. 
The whole doctrine can hardly be under- 
stood unless this fundamental point is clearly 
seen. 

This explains why seisin could be had of a 
rent (even after it was regarded as an incor- 
poreal hereditament), and why the assizes 
could be brought for it, precisely as for land. 
It is in no sense a mere easement or appur- 
tenance or issue or profit @ prendre. It is a 
substantial property in itself, held by a title 


1 “ Rents-charge, though not strictly the subject of com- 
mon-law tenure, are so closely connected with things that 
are that they are admitted to the privileges of the Statute 
de Donis.” H. W. Challis, in 6 L. Q. R. 69. 











and estate quite distinct from that of the 
tenant who occupies the land, and is bound 
to see the rent paid out of it; though this 
tenant in turn does not depend for his title 
and estate on the rent-owner, who is zo¢ his 
landlord. 

This double nature of rents, partaking 
both of corporeal and incorporeal quality, is 
not peculiar to English law, but is found 
also in the primitive Germanic law of the 
Continent. Albrecht ? has discussed it fully, 
and shows that the object of the rent, the 


| thing to which the right of the rent-owner 


attaches, is in a certain sense the land out 
of which the rent proceeds, and that he may 
be said to be seized of the land (has a gewere 
in it); his rights in their most characteristic 
qualities resembling those of a land-owner 
who has leased to a tenant for a fixed rent 
(p. 158). (The resemblance in the two cases 
is obvious; but the latter case, as already 
“shown, would not be one of a true rent in 
the modern English sense of the word.) 
Consequently it is immovable, requires ge- 
richtliche auflassung (Eng., livery of seisin) 
to a complete title, goes to the heir, and 1s 
even subject to the yvs retractus. But it has 
also a personal element ? (p. 167). 

Before the Norman Conquest the concep- 
tion of a hereditament, and of course the 
distinction of corporeal and _ incorporeal 
hereditaments, was unknown, though the 
same deed often conveyed land and rights in 
other land together, — commons of pasture, 
in woods, etc. Land as well as easements 
might be appurtenant to other land ; that is, 
the subsequent technical doctrine of appurte- 
nances was as yet unthought of. 

In C. D. 1041, v. 88, Ethelwolf of Kent 
(A. D. 832) grants both kinds of property and 
(inter alia) a villa in Canterbury, to which 
pertain five jugera of land and two meadows 
(prata), one in Sheltorye and the other in 


1 Gewere, § 18 (Rentekauf), pp. 157, etc. 

2 On this personal element in rent-service and rent- 
charge, and the nature of rent as an incorporeal heredita- 
ment, see Duncker’s essay, “‘ Reallasten durch Vertrag,” 
in “ Zeitschrift fur deutsches Recht,” xi. 450-491. 
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Taningtune, and a common of wood. Other 
examples of the kind are plentiful. 

Even in that period we have evidence 
of transactions much resembling the later 
grants of rent-charge, except as to the inci- 
dents peculiar to the later law. Thus, in 
Alfred’s reign or soon after, Bishop Wer- 
frith compromised a claim of his bishop- 





stool to land for a perpetual annual payment | 
of fifteen shillings clean money every year | 
to the bishop; and the other party, one | 
Eadnoth, prays her heirs in God’s name to be | 
ever faithful and never diminish the payment. | 


This probably was as near to a charge upon 
the land as could then be created.! 

Somewhat later, in Edmund’s reign, A. D. 
946, there is a grant of an annual rent to 
Glastonbery in grain, honey, etc., which is to 
be doubled and tripled if left in arrear; and 
if unpaid for three years, the brethren are 
to carry the grant to the king and bishops 
and get possession of the land. Here we 
have a decided advance toward the later 
security for such charges, in a kind of re- 
entry for non-payment by special interposi- 
tion of the king and bishops.” 

In France we find rents enumerated as 
early as the sixth century among the posses- 
sions of the famous Queen Brunehaut, or 
Brunichild,’ and other princesses, in the same 
line with lands, etc., leaving little doubt that 
rents were already regarded as of the same 
nature, and as what we should now call 
hereditaments, or real property. 

In the French law the term vente* (fon- 
ciere) seems to have been applied only (or 


! See the bishop’s account of the entire transaction in 
ii. 131. Thorpe, Diplom. Aévi Sax., 
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Kemble, C. D. no. 327, 


p. 166. 

2 Kemble, C. D. no. 406, ii. 260 

3 Cum omnibus rebus earum, cum civitatibus, agris, ve- 
ditibus, vel cunctis titulis et omni corpore facultates, etc. 
Conventus apud Andelaum, A. p. 587 in Walter, C. J 
Germ. ii. 6. 

+ As the word came to us from the French, it perhaps 
illustrates that class of words so wittily described by 
Sir Walter Scott in “Ivanhoe.” ‘The Norman lord would 
apply his own term to all profits received from his Saxon 
tenants, without reference to distinctions as to the source 
from which the laborious tenant drew them. 


chiefly) to what we call rents-charge, exclud- 
ing rent-service or customs payable by reason 
of tenure and coupled with reversion, which 
was termed cens.! 

Glanvil’s reference to rents as the objects 
of homage clearly ranks them with what 
were afterward called corporeal heredita- 
ments. The text should probably be thus 


punctuated and read : — *, 


“ Fiunt autem homagia de terris et tenementis 
liberis tantummodo, de servitiis, de redditibus 
certis assignatis in denariis et in aliis rebus: pro 
solo vero dominio fieri non debent homagia alicui, 


| excepto principe.” ? 


| “domino principi’ 


Here, as elsewhere, the Reg. Maj. shows a 
better text, even where it follows the Eng- 
lish book most closely : — 


 Fiunt autem homagia de terris, de tenementis 
liberis tantummodo, de servitiis e¢ redditibus assig- 
natis, in denariis et aliis rebus. Pro solo vero 
dominio zon solet fieri homagium ; excepto Do- 
mino Principi.” ® 


“De redditibus certis assignatis,” etc. can 
hardly mean anything but rents-charge or 
seck, while “de servitiis”’ (as distinct from 
them) must be rents-service. Homage is to 
be done for both these, but not for a mere 
seignory without them (dominio). The read- 
ing “domino” I take to be the work of some 
transcriber who did not understand its use 
in this sense, and perhaps saw that in its 
correcter Roman sense for property in land 
homage was due for it; and was led by the 
’ following to suppose it 
should mean “ to or for a lord.” 

‘For free tenements ov/y” doubtless ex- 
cludes copyholds, etc.; the exceptions from 


| lands (¢erris) follow in the latter part of the 


chapter, being dower and marriage lands, etc. 
If homage was due for rents-service, we 
may conclude that these as well as rents- 
charge were then regarded as corporeal, ob- 
jects of seisin and of feoffment. Writs of 
1 Schaffner, Gesch. d. Rechtsverfassung Frankreichs, 
tom. iii. p. 347. 
2.Glanv. ix. 2, pr. 
® Reg. Maj. ii. 65, §§ 1, 2 (ed. Houard) 
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right to recover them were ir. use in Glanvil’s 
time.! 

Bracton was too learned a civilian to con- 
found rents with servitudes, which cannot 
consist 7” factendo, while rents were received 
“by the hand of” the tenant; and I believe 
he himself in the practical parts of his work 
uniformly treats rents as corporeal things; 
certainly as tenements. 


“In this action by writ of right, as in any other 
action by which a ves corporalis is demanded, the 
demandant must point out the thing ; 
stance, if it be a thing immovabie, as a tenement, 
or a movable thing, as an animal, garment, &c. .. 
If it is a tenement, he must show whether it is 
land or rent; and if rent, whether it be annual, 


as, for in- 


proceeding from a tenement, or given de camera, 
as is distinguished above in the tract of novel 
disseisin.” * 


It must be owned that later in the same 
passage he distinguishes corpora and jura, and 
gives an advowson as example of the latter ; 3 
while in Fet Assavoir, on the other hand, 
avowson d’église is mentioned with various 
forms of land as objects of a writ of right 
founded on a claim, “ de fee et de demeyne et 
de droit,’ no other incorporeal object being 
mentioned with it. The different forms of 
rents (including what also were distinguished 
as annuities) are thus described by Bracton 
incidentally, when pointing out the subjects 
of the judge’s inquiries in an assize of n. d. 
fo. 184 a. 

If the disseisin be of a rent, inquiry should 
be made whether it be (1) one gaz domino 
feoffatori debeatur [rent-service due to the ten- 
ant’s lord and feoffor] ; or (2) gui concedatur 
de aliquo tenemento annuatim percipiendus et 
ut tenementi feoffato {rent-charge,' issuing 
out of a tenement, and as to the feoffee of a 
tenement ; by which, if I understand it, Brac- 
ton means that the rent-owner is as it were a 
feoffee of the tenement itself, or perhaps of 


1 Lib. xii. cc. 4, 5. 

2 Lib. v. tr. de Except. c. 27, § 3. 

3 Ubi supra, fo. 422. Tw. VI. 412 

4 See also, for another clear distinction of rent-charge 
from services and customs, fo. 35, Twiss, i. 278 


Tw. VI. 406. 
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the rent as a tenement]; or (3) de camera 
tantum percipiendus ad vitam vel in feodo de 
haeredibus sine aliquo tenemento de quo debeat 
provenire [an annuity as it now would be], 
and in that case (4) s¢ detur pro aliguo tene- 
mento, vel pro aliquo gure habendo, vel liber- 
tate in fundo alieno, in which case it might 
have the freehold quality of a true rent, as 
Bracton has shown (c. 16, § 9, fo. 180-181 a). 
To be a freehold a rent must be held person- 
ally, and not by virtue of something to which 
it was attached. Ifthe rent could be claimed 
only if one held the thing cad et propter quam 
debetur, as when the owner of a_ hundred 
received rents from other parties for the 
privilege of exemption from attendance, no 
assize could be brought. But there is a re- 
markable exception. If rent issued from one 
tenement payable to another in consideration 
of a servitude exercised by the former over 
the latter, and the rent-paying tenement re- 
fused to avail itself of the servitude, it could 
not thus get rid of the rent, and an assize 
lay in that case for the rent, for the want of 
other remedy. 

When an assize n. d. was brought for rent, 
the jurors were to view the land out of which 
the rent proceeded as exactly as if the land 
itself were the subject of the action. They 
were also to view — that is, ascertain — the 
amount of rent, whether it consisted in 
money or in corn, wine, oil, etc. This is on 
the supposition that the rent is payable by 
the tenant of the land. No assize could be 
brought for a rent payable by another than 
the tenant, even though out of the profits of 
the land ; as when the donor of the rent paid 
it himself out of profits received from the 
tenant by wav of rent-service or otherwise. 
Such rents were not tenements, and no assize 
lay for them; some other action must be 
brought. So also when the rent was ex 
camera, not charged on land at all. All this 
shows very clearly the conception of the rent 
as a kind of estate in the land itself. 

This conception of a rent as distinct from 
a servitude or easement is clearly expressed 


1 Bracton, lib. iv. tr. 1, c. 16, §§ 5, 6, fo. 180 a. 














by Bracton in another place. After describ- 
ing the rents which ave services or servitudes 
(servitia), reduced to certainty either in 
money or in things like pounds of pepper or 
of wax, casks of wine, gloves, etc., he adds : — 


‘There is, however, a certain kind of rent which 
is given by any one, to be received out of a cer- 
tain thing, with or without the power of distraining 
for it, which is not called a service, but is as it 
were a freehold by feoffment, — guasi ex feoffa- 
mento liberum tenementum,—to be treated of 
hereafter under assize.’”? 


This, it will be seen, includes rent-seck as 
well as rent-charge, by the words “ with or 
without the power of distraining.” 

Indeed, there is ample proof that rent-seck 
shared fully what may be called the corporeal 
character of the other forms. For rent-seck, 
as of all other rents, one can have mordan- 
cestor, or writs of ayel or cosinage, and all 
other kinds of real actions (Litt. § 236). 
Novel disseisin would lie for it after seisin 
once had by receipt of rent (ib. 233), though 
Houard strangely enough interpolates a 
contrary statement in his translation of § 236. 
So far as the rent itself is concerned, there 
seems no difference between the three 
species. It was the reversion, the power to 
distrain, and the mode of creation that dis- 
tinguished them. 

A rent-service could be changed into a 
rent-charge. A lord entitled to rent and 
fealty from his tenant grants the rent to 
another with clause of distress, and tenant 
attorns to grantee ; thereupon it becomes a 
rent-charge.2_ Or if he transfers without 
the reversion or clause of distress, it becomes 
a rent-seck, even though tenant may attorn.3 

The transferee could not distrain ; and even 
on a lease for years he could not sue in debt 
for the rent, not being privy to the contract.* 
Hence remedy was given him in chancery, 
by requiring the tenant to give seisin of the 


1 Lib. ii. c. 16, § 6, fo. 35 4. 

2 Y. B. 1 Edw. III. 21, 27, 28. 

3 Litt. §§ 228, 235. 

4 Austin vs. Smith, Leon. 315 (1558). 
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rent, after which he had the assise.! But 
by Stat. 4 Geo. II. c. 28, sec. 5, rent-seck 
was put on an equal footing as to distress 
The mere failure to pay 
rent or perform services, without a denial 
of the right to them, would not warrant 
an assize. The lord was bound to 
train ; and if he lacked the power, then to 
call upon the sheriff, as representing his su- 
perior lord, to assist him.? According to 
Britton, the judges in eyre may order the 
sheriff to assist him in distraining.® If the 
tenant disavows the lord, the latter may 
bring the assize; though some say that he 
ought to claim the land in demesne. 

The rent was so identified with the land out 
of which it issued, that any peculiarity of 
tenure in the land attached also to it. For 
example, if the land was partible, devisable, 
or in ancient demesne, the rent was of the 
same nature, although recently granted.* So 
of gavelkind and borough-English ; though 
a dictum of M. 30 E. III. is quoted, that 
where lord mesne and tenant were in that 
tenure, the mesne’s rent and services would 
be at common law, unless shown to be of the 
nature of the land. But the reporter adds a 
Rent reserved to two parceners for 


dis- 


quere. 


“equality of partition follows the nature of 


the estate, and there is no survivorship.° 
Upon such rent distress was of common 
right, although it was not rent-service, but 
properly rent-charge; yet it was valid with- 
out any writing.® 

It appears to be the charge upon the land, 
not the person by whom the payment is to 
be made, in which the substance of the 


1 Viner’s Ab’t Rent, C.4; and fuller in M. 13, 3 Ch. Cas. 
92; Mo. 626, pl. 859. 

2 Bracton, fo. 203. I should hardly think this worth 
quoting, if Twiss in the Index to vol. iii. of his edition 
had not stated it thus “ An assize does not lie for a rent- 
charge, but it is matter of distress ” (333). 

8 Britton, lib. ii. c. 18, § ro. 

4 12 Ass. 78. Brook, Rents, 13. 

5 15 Hen. VIL. 14. Brook, Rents, 8. 

6 Litt. §§ 251-253. Paston doubted that it was properly 
rent-charge. Brook, Rents, 6. 21 Hen. VI. 11. See Litt. 
§§ 217, 218, as to the usual requirement of a deed in rents- 
charge. 
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charge consists. 
rent out of an entire manor, of which £10 


by the hands of A and £10 by the hands of | 


B, the rent is single, and one assize lies for it.’ 
But the distress is not to be confounded with 
the charge. It was repeatedly held that 
where a rent is charged on one land, and if it 
be in arrear, its owner might distrain in 
another, the latter was but a penalty or for 
greater surety.” 

Even a rent-seck may have distress on lands 
other than that on which it is charged. This 
will be considered as only a penalty. So 
an obligation to pay at a certain place 
other than the land charged does not prevent 
the rent issuing out of the land charged.* 
Where demand on the land is necessary, it 
need not be of any person,® “ because the 
land is the debtor.” ® 

The action of debt was excluded as a remedy 
for the recovery of rent, not by any technical 
rule, but by the very nature of the right to 
be enforced. Rent belonged to the same 
class of rights with customs and services, and 
became differentiated from them only as the 
use of money in the community increased. 


It was a form of ownership, a right to take a | 


certain specified part of the profits of the 
land as the tertenant took the rest of them. 
The fact that this also could be held in de- 
mesne or freehold, and that an assize could 
be brought for it, is clear proof of its original 
nature, and illustrates more clearly perhaps 
than any other single point, the extent to 
which the possession of land was already 
idealized at an early day; — the fact that the 
lord who merely took the profits of the land 
was as directly seized of it as the tenant who 


ploughed it. Even the discrimination be- 


tween seisin of the rent and seisin of the | 


land is probably a later refinement. 


1 Brook, Assize, 476. Y.B.15 Ass. 11. Fitzh. Charge, 6 


/ 
> 


2 7 Coke R. 23. Butts’ case: rent cannot issue from a 
leasehold, but may be distrained on it. .31 Ass. 27; 41 
Ass. 3. 

} Brook, Charge, 17. 41 Edw. III. 15 4. 41 Ass. 3. 

4 Brook, Charge, 22, cites 20 Ass. I. 

5 29 Ass. 52. Co. Litt. 153. 

6 Co. Litt 201 4. 


| 


Thus, on a grant of £20 | 











The designations of rent as a right zz rem, 
as an incorporeal hereditament, are only later 
and more scientific expressions of this orig- 
inal view. It merges in the freehold out of 
which it proceeds, whenever the two are 
united in one person. A man cannot have 
rent out of his own land.! 

A proviso that a rent-charge shall not bind 
the lands, but only the grantor, is repugnant 
to the very nature of the rent, and void: secus 
of an annuity, which is a personal charge in 
its nature.” 

Debt could be brought for arrears of rent 
on a tenancy for life after it was terminated 
by a re-entry, as is shown in Mich. 39 Edw. 
III. fo. 22, —a case which seems to decide 
simply a variance between the writ and the 
deed on which it was founded. Lessee had 
sublet, and the sublessee was in arrears for 
three terms, “wherefore the lessor entered, 
by force of which entry action accrued to 
him to demand the arrears by a writ of debt.” 
Finch for debt or pleads a variancein the name 
of plaintiff as given in the writ and in the 
lease, and Kerton for plaintiff argues that the 
action is not on the lease, to which defendant 
is a stranger, but “ the dvzy commences in his 
own default of payment.” Finch admits the 
last, but maintains that the action is still on 
the lease. Skipwith: “when the rent was be- 
hind, still before the entry no action was given 
for it except to distrain, because it was then 
Srechold, wherefore the right of action began 
with the entry, which was your own fault ; 
therefore the deed is not simply the cause of 
the duty, but the arrears and the entry by 
force of the condition.” To this it was said 
that the entry was based on the condition, 
and that could not be proved without the 
deed. Wherefore Knivet, J., decides against 
the plaintiff, because his action depends on 


! Brook, Prescription, 1, citing 26 Hen. VIII. 5, where it 
was held that an annual payment of £10 made to the lord 
as a condition of commoning was an annuity, and not a 
rent. So, in strict language, is every payment to an owner 
for the use of his premises or upon a term for years Pos 
sibly some difficult questions in modern law might have 
been avoided if the terms had not become mixed. 

2 Co. Litt. 146 4. 
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the deed. “If I lease land pur auter vie, and 
cestui gue vie dies and the rent is in arrear, 
he‘ shall have an action of debt without a 
deed.” 

Candish in same case, to which Knivet, J., 
replies : Yes, in your case the tenant’s estate 
terminates by the death, but in this case the 
action of debt is claimed by reason of the 
entry, and that by force of the condition, 
which cannot be proved without a deed. 

Cestuts que usent, when allowed to lease 
by Richard III., could not distrain for their 
rent, because they had no reversions. Conse- 
quently they had an action of debt as upon a 
contract. But it was a question whether 
they could have it by way of reservation in 
the lease, or in any way but by deed of in- 
denture (express covenant). For a reserva- 
tion must be considered as a grant of the 
lessee, which could only be by deed. Still 
Perkins tells us that such leases and reser- 
vations were commonly made in his day by 
cestuis que usent by parol (c. 692). Compare 
the question raised above as to the nature 
of rents for equality of partition. Both are 
cases of rent-charge created by parol in the 
nature of rent-service: a thing not anoma- 
lous if the rent lay in livery. 

When the conception of incorporeal “things” 
became converted into that of incorporeal 
“ hercditaments,’ after Bracton’s time, we can 
see that it was applied less with philological 
accuracy than by the more ready and plain 
test of things lying in grant, as distinct from 
those “in livery.” Rents-charge of course 
fell among the former ; but their nature, as 
objects of seisin, was too firmly fixed in law- 
yers’ minds and language to be changed 
merely to make a definition accurate. Thus 
they remained through the times of Littleton 
and Coke, and even down to their gradual! 
disappearance from general use ; a solitary 
survival of a lost conception of land-owner- 
ship. The creation of rents-service had come 
to an end with the statute of guza emptores, 
unless in the case of estates less than fee- 

1 fe, instead of Z, is clearly a mistake of the speaker or 


reporter. 


37 





simple. Besides, the peculiar nature of the 
lord’s seisin, etc. in rent-service was less 
obvious because he usually had a demesne in 
manors, and always a reversion or an es- 
cheat. These two conceptions were not 
clearly distinguished till after the same 
statute. 

Both kinds of rent, then, lead us back to a 
time when the seisin or possession of land 
was deemed to be in the landlord, who got 
the profits, rather than in the tenant, who did 
the labor. 

We know that there was on the Continent 
an intermediate view between the two, when 
their ownership, designated by the Roman 
term dominium (however little it may have 
resembled the classic institution so known), 
was divided between the two, the lord hav- 
ing dominium directum, the tenant dominium 
utile ; a distinction attributed to Bulgarus in 


| the twelfth century. These terms never had 


any practical application in our law, I believe ; 
and their chief interest to us is in showing 
that there was a period when the question of 
ownership or seisin as between lord and ten- 
ant was an open one, to be determined by 
scientific law, and not as one of mere fact. 
The early charters or “‘ books ” show that 
this ownership of the lord was the uniform 
rule in the Anglo-Saxon era, as might be ex- 
pected when the cultivators were for the 
most part serfs. But the position of the 
geneat, and other facts seem to warrant us 
in believing that the same was true even 
as between the lord and a free tenant.! 
This might naturally lead to the continu- 
ance of the same notion as applied to all 
tenancy, until the feudal idea of freehold and 
of the tenancy of nobles and knights, as well 
as of mere churls or socagers, became so in- 
consistent with it as to force a change. It 
would also explain the otherwise puzzling 
fact of a certain degree of confusion between 
feudal tenure in its early stages, and the 
servile tenure that preceded it. This is in- 
consistent with the fundamental feudal con- 


1 See the Rectitudines Sing. Personarum in Ancient 
Laws 
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ception of freehold tenure; but I know of no | 


writer who has ever attempted to explain it 
except at the expense of the purity of that 
conception. 

It is not certain, however, that /exwre alone 
would ever have required a strict definition 
of the relative rights of lord and vassal in 
this respect. Very possibly it was not till 
the doctrine of estates was formed, that men 
began to feel the need of determining to 
which party the possession belonged. 

This, however, is only a hypothetical ex- 
planation, which must wait for proof or dis- 
proof until the origin and genealogy of our 
common law notions of property and posses- 
sion have been far more carefully studied 
than they ever yet have been. It is much 
easier to see the social and economical func- 
tions of the rents, and to clear away some of 
the old misunderstandings that have grown 
up in later times and been made current in 
some of our best books. With a few words 
on this subject, I will close the present study. 

All the wealth of the upper classes, in- 
cluding the church and its great monasteries 
and foundations, consisted in land, and the 
incomes derived from the services rendered 
by the cultivators of land to the lords of whom 
they held. At the same time the sale of 
land, especially in the large bodies held by 
the lords, was not easy or common. There 
was no “ market” for it in the modern sense 
of the word ; it was subject to the approba- 
tion of superiors, and was opposed by the 
pride of iarge possessions. A very natural 
consequence of the two facts would be that 
some method should be devised of transfer- 
ring a definite portion of such rents with the 
security for their prompt and regular pay- 
ment, that the landlord himself had, and other 
advantages of his position as owner ; while 
at the same time the possession of the owner 
was undisturbed. 

As a means of raising money, this would 
have all the advantages of a modern mort- 
gage, while avoiding the onerous features of 
the ancient one. Its convenience in making 
family settlements, providing jointures and 





portions for younger children, are obvious. In 
facilitating “‘ owelty of partition,” its use is 
proved by the number of cases of that kind 
in the books. 

The constant use of rents as means of in- 
vestment, etc., where we now should em- 
ploy the form of loans upon interest, with or 
without mortgage security, is one of the most 
striking facts of the Middle Ages. Formerly 
it was explained as a mere device to escape 
the penalties of usury, the canonists’ prohi- 
bition of taking interest ; as if such men as 
the framers and enforcers of the canon law 
could have been blinded by such a shallow 
artifice as repayment by annual instalments 
instead of a gross sum, when this was the 
real motive! But the insufficiency of this 
explanation was pointed out long ago.! 

The true explanation is that these rents 
offered the safest form of investment at the 
time, and that in the yet undeveloped state 
of mercantile or personal credit (as we may 
see in the law of contract), they seemed un- 
doubtedly a more natural transaction than 
those which have gradually been developed 
out of them by later law. 

That they were safer than loans in gross, 
may easily be seen. By contemporary law, 
the lender had no claim against landed prop- 
erty, unless the loan was directly charged 
upon it; and none against the heir or the 
estate of the debtor after his death, except to 
the extent of his chattels. Even when in 
England the heir was expressly bound by the 
obligation ; it was only effectual while he had 
the inheritance, and there were too many 
chances of escheat, of forfeiture in many 
ways, or of dissipation to make such a loan 
secure for a lifetime, or as a permanent in- 
vestment. If the lender took a mortgage, he 
entered as a rule into possession, and had all 
the ¢are and labor of managing the property. 
If allowed to repay himself for this by pock- 
eting the profits, he would probably find few 
solvent borrowers willing to take up money 
on such terms; if required to account for 


1 Eichhorn, Einleitung, 105. Albrecht, Gewere, p 176 
ef seq- 








YIM 








them as payments on the debt, it was trouble 
without recompense. Probably the uncer- 
tainty that prevailed on this point? from an 
early period shows that mortgages were rarely 
employed then for purposes of investment. 


But the rent-charge had none of these dis- | 


advantages. 
in the first place, it must remain so, for there 
were no accumulations of interest, costs, etc., 
to look out for, as in modern mortgages. 
Unless the rent were perpetual, the security 
must constantly grow better, as its present 
value diminished by successive payments. 
In any case the arrearages could not be large 
without gross and long-continued neglect of 
the party entitled ; and the sum due at any 
annual or other instalment was so small in 
proportion to the value of the property 
charged, that the rent-payer had every in- 
ducement to pay promptly, and none what- 
ever to throw the land upon the hands of a 
reluctant creditor, as is often the case of a 
modern mortgagee, who must take that or 
nothing when the mortgagor is personally 
insolvent. The risk, in that case, of depre- 
ciation in the value of the security, for exam- 
ple, by destruction of improvements, neglect 
and wasting of the land, is common to both 
transactions. 

Against these advantages, almost the only 
objections that could be made to-day to the 
rent as an investment are that the lender 
cannot call for his entire loan at any time, — 
though usually the borrower had the right to 
redeem the rent by a gross sum on proper 
notice of his intention, — and that the prin- 
cipal sum is gradually diminished by the 
payments instead of remaining intact until 
repayment in full. These doubtless account 
for the disuse of such investments to-day, 
when the lender may have a chance some- 
time of investing his money to better profit, 
or if he lends merely to live on his interest, 
feels bound in prudence to keep his capital 
sum intact. But this is to compare the rents 
with forms of investment that then were 
practically unknown, or very rare. As com- 

1 Glanvil, lib. x. c. 8, § 6. 


If sufficient security were taken | 
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pared with investments in land which practi- 
cally furnished the only alternative, the rent 
had almost every advantage except the profit 
which might be made by improved values. 

We see now why rents constituted an ear- 
lier form of property (in the broadest sense 
of that word, including investments and se- 
curities) than loans of money on personal 
credit, or even mortgages in their modern 
form as securities for the payment of a gross 
sum. These have grown out of the develop- 
ment of credit, which has been the conse- 
quence of the increased abundance and use 
of money in modern times;! and at once 
the consequence and cause of a vast devel- 
opment of the law of contracts or obligations 
in personam. The rent was not a contract 
originally, but a property right, in the narrow 
sense of rights to external things. It was a 
method of dividing the issues and profits of 
land between different owners, so that each 
might have them in the form that suited him 
best, — the rent-owner taking a fixed sum irre- 
spective of any increase or diminution in 
those profits ; the tenant having the benefit 
of his own exertions upon the land when 
these made the profits larger. 

The possession of a seignory or honor was 
not necessarily connected with that of a de- 
mesne, or of land in any form, as that of a 
manor was. A great lord might have his © 
entire income from freehold tenants who 
were themselves seized of all the land from 
which they owed him services; indeed, he 
was more likely to be in that position than 
the owner of a single knights’ fee or manor 
who had a strong interest in holding a part of 
it in demesne. Even if the great lord had a 
castle or a number of them, he did not need to 
cultivate any part of them by serfs, —he who 
had knights, perhaps barons, for his under- 
tenants. Hence there was nothing strange 
in the conception of rents distinct from the 
ownership of lands; it would have been 
strange if men of wealth who loved ease had 
not preferred this form of investment. 

1 Eichhorn, Einleitung, § 105, quoted by Albrecht, note 
431. 
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HUSTLING IN THE LAW. 


By Percy 


HADES of Bacon and Blackstone! Do 
you get the full force of the expression 

“ hustling” in this connection, my brethren ? 
Can you evolve from out the dust and dry 
rot of the past any protoplasmic origin of 
this species? I am, my brethren, at a loss 
as to whether this condition is a natural 
effect of some first cause in the science of 
the Law, or an empiricism. We have be- 
come but recently familiar with the expres- 


sion “ hustling.” I know not just the origin 


of this word, or rather the origin of the pe- | 


culiar meaning we give it. 
conclude, however, that it must come from 


One would easily 


the verb intransitive to ‘‘ hustle,” which Web- | 
ster says is “to move hastily and with con- | 


fusion, to hurry.” 
this stranger into our diction we have be- 
come familiar with the “ hustling grocer,” 
the “hustling clothier,’ the “ hustling poli- 
who is a “rustler” and hails from 
“cit thar Eli” country. In fact, we make 
use of the expression ad /ibitum. We give 
it a somewhat different meaning than our 
musty old compilations, that do not change 
fast enough to keep pace with the added in- 
novations of these brisk times. 

The only part of the Webster definition 
which seems to fit is the first part, which re- 
fers to moving hastily. That “ hustlers” 
move hastily, must be conceded. But “ hus- 
tlers” in the accepted sense of this expres- 
To be sure, he 


tician ” 


sion do not ‘‘confuse”’ at all. 


Since the introduction of | 


EpwWARDs. 


regard with equanimity in all mercantile 
pursuits. It is not the purpose, my brethren, 
to consider this condition of things outside 
the profession of law. That the term “ hus- 
tling” is now applied to the practice of law 
by laymen and lawyers alike, in the same 
sense as that we have accepted in its appli- 
cation to mercantile pursuits, there is no 
room to doubt. 

This hustling characteristic partakes large- 
ly of the tone of character of the individual 
concerned. One will talk incessantly, loud 
and long, of the business he is doing, the 
cases he has, and he will employ others to 
do the same. 

Another will, with even more ardor than 
manifested by the junior member of the 
firm of “ Quirk, Gammon, and Snap,” run 


down a “scent ” of some new case, and then 


helps to raise the dust which confuses others, | 


but he does not take part in the confusion. 


He is the sly fellow who turns this to his ad- | 


vantage. He is the lively vulgar fraction in 
the great problem of life. Very “loud” in 
advertising himself, ‘‘he blows his own horn,” 
and he does it indefatigably. He is a self- 
styled “ hustler,” and lets the people know 
it by hanging out a big sign six by nine. 
This condition of things we have come to 


soon afterwards appears the announcement 
in the local papers that “‘ Mr. Buzfuz’ has 
been retained in the famous case of ‘ Bardell 
vs. Pickwick,’ which will be hotly contested 
at the next term of court,” while another fills 
the weekly papers with squibs referring to 
the number of cases he or his firm has in 
court, and the number of victories wrested 
from an unwilling opponent. And still an- 
other has been known to insert a notice in a 
local paper to the effect that “ those intend- 
ing to apply for divorce should do so before 
the act passed by the last Legislature takes 
effect, etc.,” over his signature. 

Your “hustler” in court is a burden to the 
life of the judge. In theatrical parlance, he 
‘plays to the gallery.” It is from them he 
gets his sympathy. They term him hustler. 
He insults counsel opposed to him, severely 
taxes the patience of an indulgent court, and 
wearies the jury. With him the end seems 
to justify any means he can employ, and dark 
suspicion at times hangs its murky folds 
about him. 

















FHlustling in the Law. 


293 





One of the worst features about this grow- 
ing innovation, not to use a stronger term, is 
the fact that a practitioner of the kind above 
referred to, in many cases, is allowed the in- 
dulgence of the court to such an extent that 
he soon becomes contemptuous in his man- 
ner even to the court itself. 

Have we not, my brethren, all of us no- 
ticed this growing evil in a more or less 
degree? And at the same time the unfair 
advantage which this kind of practitioner 
gets over his less fortunate brother, and 
“while timorous knowledge stands consider- 
ing, audacious ignorance has done the deed.” 
And the effect on laymen. Do we not give 
honorable acceptance to the draft that “ law- 
yers are made in a day,” and that “the law 
is a sort of hocus-pocus science,” etc.? The 
advice given by one of our old masters to the 
young practitioner was to “ keep your office, 
and your office will keep you.”’ All that is 
changed now; and the advice given under 
the new regime of these hustling times 
would be to get out of your office and “ hus- 
tle” for business. Get out among the peo- 
ple and “stir up” something. If you hear 
of some accident that has happened to some 
unfortunate, see him or his widow, or some 
legal representative, and get the case. If 
there is no case, make one out of it by hook 
or crook. Have somebody suggest to some- 
body else that you are a “hustler.” If ne- 
cessary, pay a little “ bonus” out of what is 
realized to “ somebody.” 

Just here it might be interesting to in- 
sert parts of a little report of a “hustler” 
who enjoyed the distinction of being City 
Attorney in one of our Michigan towns; and 
this is his report to the Council of what he 
has done : — 


‘* To the honorable Mayor and Common Council of the 
city of 

Your attorney would respectfully report in the 
case of a motion was made by your attorney 
. which motion was granted... . / And a 
motion has been argued by your attorney and Mr. 
for a new trial, and his honor Judge has 
ordered a new trial of said cause, and your attorney 


























would therefore recommend that the city of 
defend anew with all possible vigor against said 
action, as Mr. has no merits in his case, avd 
that they proceed and obtain another verdict of no 
cause of action! .. .” 





Ye gods! what a change from the primi- 
tive purity and dignity of the code of ethics 
in the ante-Blackstonian era, when the mem- 
bers of the profession were placed alongside 
of the mailed chivalry of western Europe. 
The dignity of dignities, the sanctum sanc- 
torum of all the professions, the pride of the 
people, the xodlesse de la robe ! 

The advocate occupied an exalted position 
in the social structure in those days. How 
absurd to speak of “hustling,” with its 
brassy jingle, as applied to the xodlesse de 
la robe! Theterm might easily be one of 
reproach or contempt, but never of com- 
mendation. In the days when the profession 
was exalted above all others, there was chiv- 
alric sentiment which placed it above all 
sordid greed, and made this profession what 
it was intended to be, an instrument under 
Providence, to exalt and guide mankind to a 
more perfect enjoyment of the gifts which an 
all-wise Power has placed within our reach. 

A reference to the rules of conduct gov- 
erning members of the profession at the time 
to which reference has been made, would 
forcibly impress us with the immeasurable 
difference in the code of ethics of that time, 
and the rules governing our conduct in these 
“hustling ”’ times. 

I would not, my brethren, pose as a fault- 
finder or critic. My lack of progressiveness 
may account for much that is here expressed. 
But this is no theory ; it is a condition, which 
without doubt many of us have reason to 
know. Was it a condition of this kind which 
brought the profession into such contempt 
that it bred such sentiment as expressed by 
Shakspeare’s King John, ‘“‘ When the law 
can do no right, let it be lawful that law bar 
no wrong,” and the more startling sentiment 
in Henry Sixth, “ The first thing we do, let ’s 
kill all the lawyers.” 

The profession of the law as the most dig- 
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nified and exalted of all professions is the 
least liable to innovations. The law itself is 
an exact science. We have what we call 
“Reforms in the Law” which are mere 


, 





changes in its application. The great foun- 
dation principles are as unchangeable as 
time, and go on forever. Dignity and truth, 
personified justice. 





EDUCATION IN PRISONS. 


By JaMEs A. 


ITHIN the past twenty years most re- 

markable changes have been made in 
the management of our prisons and the 
treatment of their inmates. 

The penologist has caught much of the 
infection of liberality that has struck in at 
every story of our social structure. With 
increased knowledge of those with whom he 
has to deal, and a better understanding of 
the nature of crime, has come to him a 


clearer conception of the treatment which | 


will offer the most chances for the criminal’s 
reformation. 

The great pioneers in prison reform — Crof- 
ton, McConochie, Obermaier, Montesinos, 
and the founders of Mattray — in their most 


ANDERSON. 


needed education to the majority of their 
charges. 

While unexpected results have followed 
this departure from hitherto accepted theo- 
ries for prison management, it has not come 
to be believed by these men that education 
will prevent crime, but simply that it multi- 
plies the chances of reforming criminals. 

It would be impossible in this brief glance 
at the work of education pursuing in our 
prisons to estimate justly the excellence of 
the results being achieved all along the line. 
The names of Brockway of Elmira, N. Y., 


| Major McLaughry, formerly of Joliet, IIl., 


sanguine hopes for the prisoner perhaps | 


never dreamed of a time when these hopes 
would be more than realized. 

Oftentimes the best things that happen to 
men come in the guise of apparent disaster. 
When jealousy in behalf of free labor led our 
Jaw-makers to restrict within a narrow chan- 
nel the production in prison of all goods 
possessing value in the general market, 
prison wardens were made to face a crisis. 
There is no torment so fierce to the criminal 
in prison as the torment of absolute idleness, 
when he can only sit in his narrow cell and 
think, think, think, until he is all but mad. 


| general 


and now of Huntington, Penn., the late Gar- 
diner Tufts, of Concord, Mass., and Miss 
Ellen C. Johnson, of Sherborne, Mass., shine 
out brightly among those who are engaged 
in educating the convict, and bringing him 
into harmonious relations with society, of 
which they have demonstrated he can be 
made a useful member. 

Elmira, one of the grandest penal institu- 
tions in the world, has admirable trade 
schools, an excellent course of study extend- 
ing from primary lessons to lectures upon 
history, literature, and social science, and a 
library of over three thousand volumes of 
literature and special reference. 


| The result of these educationary advantages 


His natural tendency under such condi- | 
tions is to curse fate and the law, and to plan | 


future depredations on the society that had 
cast him off. It was to obviate such tenden- 
cies that the wise directors of penitentiaries 
established in their prisons schools and li- 
braries, offering the possibility of a much 


| the work of the inmates. 


is manifest in the report of the institution 
for 1891, which has an appendix exclusively 
The text is written 
by the editor of the “ Summary,” the weekly 
paper published in the reformatory; the 
illustrations are taken from photographs, 
sketches, and etchings made by the prison- 














ers ; and the whole report is printed on the 
presses, and bound in the bindery of the 
institution. 

Concord Reformatory, only seven years in 
existence, is fast following in the footsteps 
of Elmira; and Huntington, of even more 
recent date, has adopted the same methods. 

In these prisons the schools are conducted 
on essentially the same lines as our public 
places of learning. The same spirit of com- 
petition among the pupils is manifested ; and 
it is but just to say that the prisoner pupil 
is often a harder working and more consci- 
entious student than his brother beyond the 
prison walls. 

It is interesting to watch the mental de- 
velopment of these convicts after being 
brought into the companionship of books. 
In their first stage they browse eagerly 
among the volumes, changing them often. 
As they become more thoughtful and recep- 
tive, they read fewer books, and keep them 
longer, and the real students confine them- 
selves to a small number of volumes. And 
they are a most critical class of readers. 
He who would select books clever enough 
for them must have his wits about him. 


Education in Prisons. 


| 
| 


| 





Their sharpness is developed quite out of | 


proportion to the weightier gifts of judg- 
ment and discretion. They like Dumas, 
Lever, Sir Walter Scott, and Dickens. Some 


of them will relish profoundest essays on the | 
most abstract philosophies, and the products | 


of the pens of sceptics receive their closest 


attention and arouse their sincerest admira- | 


tion. 

The report of Chaplain J. W. F. Barnes, 
of the Massachusetts State Prison, for last 
year furnishes some interesting statistics as 
to the classes of books most popular among 
prisoners. The library of this prison con- 
tains nearly six thousand volumes. The per 


cent of fiction taken out during the year was | 
48.84; magazines‘(bound volumes), 10.65; | 


history, 9.58; travel and adventure, 7.87 ; 
general literature, 6.46; and religious read- 
ing, 3.20. 

A most important phase of the education- 


ary methods yearly becoming more general 
in the treatment of prisoners, is that their 
manhood is recognized. They do not want 
to be talked to as criminals. They know as 
well as we that it is wrong to steal and mur- 
der, but they may have many motives when 
perhaps we have not one. They are grate- 
ful for judicious kindness, but sentimental 
indulgence they play upon and despise. 
They want only just dealing. 

Foreign books have told of abnormal 
creatures, fostered in crime, the brutish chil- 
dren of brutish parents. There may be 
classes of such criminals in the Old Country, 
but in six years’ experience as a teacher 
among convicts on this side the Atlantic the 
writer has failed to find any such here except 
in a few cases of insane persons. The crim- 
inal is unbalanced, selfish, whimsical. His 
conscience is warped, his will diseased, his 
mind oftentimes corrupt. He lacks principle. 
On the other hand he is not always wanting 
in feeling. He is often emotional. He is 
keenly impressionable, and is capable of ap- 
preciating good reading; but he has a strong 
sense of the ridiculous, and not much rever- 
ence. He respects knowledge of the world, 
acuteness, humor, sympathy, and frankness; 
and the less he is treated as a man peculiar 
from other men the harder he will work to 
retrieve himself from crime. 

A picture might be painted of scenes that 
still take place in prison, — scenes that would 
make the just man’s blood boil with indigna- 
tion. It is not long since men were confined 
in cells unfit even for the habitation of brutes, 
and subjected to punishments as horrible as 
the tortures of the Inquisition. To-day in 
parts of the country can be heard the shriek 
of prisoners undergoing the torture of the 
thumb strings, and kindred appliances. 

But such tragedies are surely giving way 
to better things, as old prisons are torn down 
and new ones built on the ruins, while air 
and sunshine replace former darkness, and 
education fills the mind of the prisoner with 
ambitions for the manliness of his life which 
is his right. 
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LONDON LEGAL LETTER. 


LonpDoNn, May 4, 1892. 
A. RECENT instance of organized public folly 
* is the formation of a Witnesses’ Protection 


Society. It is difficult to realize the mental oper- | 


ations of those who engage in the manufacture of 
idiotic associations. Lately we had a good deal of 
newspaper correspondence on the subject of cross- 


examination, many timid citizens being apparently | 


of opinion that it was exercised for no purpose 
save oppression and insult. With persons of this 
type it is impossible to argue. I suppose the Wit- 
nesses’ Protection Society is the outcome of some 
such range of ideas. Its professed objects are 
(1) to protect witnesses from insult by counsel ; 
(2) to put the matter of contempt of court into 
the hands of a jury ; and (3) to raise a fund to in- 
demnify contumacious witnesses from pecuniary 


loss, provided that the questions they refuse to | 


answer reflect upon their honor, and are at the | 
| notoriety. They last for days and weeks, the ordi- 


same time irrelevant to the issues of the case. It 
is not likely that we shall hear much more of this 
society. 

The extent to which young and thoughtless per- 
sons have been made the victims of betting agents 
and such like social parasites has led to a useful 
enactment, The Betting and Loan (Infants) Act. 
It provides that any person shall be guilty of a 
misdemeanor who, for the purpose of earning 
commission, reward, or other profit, sends or causes 
to be sent to a person whom he knows to be an 
infant, any circular, notice, advertisement, tele- 
gram, or other document which invites, or may 
reasonably be implied. to invite, the person receiv- 
ing it to make any bet or wager, or to enter into 


any betting or wagering transaction. It is to be | 


hoped the Act will not be allowed to remain a 
dead letter. 

A good suggestion was made in the “ Law 
Times ”’ lately to the effect that when money has 
been borrowed on mortgage and the debt has been 
paid off, a recognizance should by statute be dis- 
pensed with, and that a simple receipt indorsed 
on the mortgage should be declared to be suffi- 
cient to revert the estate in the mortgagor. This 
might very well form a provision of some amend- 
ing Conveyancing Act in the near future. The 
Lord Chief-Justice’s great powers of speech and 
graces of elocution are well known; the other day 
one of the leading newspapers held him up as a 





| model to all who wished to attain high excellence 


in the manipulation of the voice. Some one hav- 
ing written to Lord Coleridge on the subject, ex- 
tracted from him the following interesting reply : 


“T am really quite unconscious of the faculty which 
you say the ‘ Manchester guardian’ ascribes to me; 
and | am certainly quite unaware of any art or method 
by which the result you speak of is produced, if in- 
deed produced it be. The only rule I have ever fol- 
lowed is one taught me by Bishop Blomfield of 
London many years ago. He was a great orator, and 
had a most beautiful and effective mode of speaking 
He told me that he always spoke in his natural con- 
versational voice, never allowed himself to get into a 
falsetto, and always kept his voice equably up to the 
end of his sentences. If these are peculiarities, they 
are really, as far as I know, the only things in which 
my speaking differs from that of anybody else.” 


Patent cases have of late been earning an evil 


nary despatch of judicial business being thereby 
disastrously hindered. Public sentiment on the 
subject cannot be better expressed than in the 


| following words used recently by the Master of 
| the Rolls, Lord Esher : — 


“It used to be said that there was something catch- 
ing in a horse case, that it made the witnesses per- 
jure themselves as a matter of course. It seems to 
me that there is something catching in a patent case, 
which makes everybody argue and ask questions to 
an interminable extent. A patent case with no more 
difficult question to try than any other case, instead 
of lasting six hours, is invariably made to last six 
days, if not twelve The moment there is a patent 
case, one can see it before the case is opened or 
called in the list. How can we see it? We can see 
it by a pile of books as high as this [holding up the 
papers invariably], one set for each counsel, one set 
for each judge; and by the voluminous short-hand 
notes we know here is a patent case. Now, what is 
the result of all this? Why, that a man had better 
have his patent infringed, or have anything happen 
to him in this world short of losing all his family by 
influenza, than have a dispute about a patent. His 
patent is swallowed up and he is ruined. Whose 
fault is it? It is really not the fault of the law; it is 
the fault of the way of conducting the law in a patent 
case.” 


As usual in the case of legal abuses, the evil is 
more apparent than the remedy. “= 
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THE GREEN BAG. 


TuE following reminds one of the old Blue Laws 
of Connecticut : — 

VICKSBURG, MIss. 
Editor of the “ Green Bag’: 

DEAR SIR, —I enclose you the following copy of 
an affidavit, lately filed and drawn by a Justice of the 
Peace who has been elected to that position by the 
admiring citizens of Vicksburg for the past twenty- 
five years. The affiant, accused, and witnesses were 
all colored. 


STATE OF MISSISSIPPI 
WARREN County. 

Before me, the undersigned Justice of the Peace of 
said county and State, Kate Nash makes oath that 
Sophie Mulholland did commit a misdemeanor in 
this, that she did in the presence of three more kiss 
one Marlowe, he being a married man. 


her 
KATE X NASH. 


mark 


Sworn to and subscribed before me this 8th day of 
April, 1892. JUSTICE P. 


The fair Sophie went to trial and was found guilty 
of the heinous charge. She was severely rebuked 
by the Honorable Justice for her immoral conduct, 
and was sentenced to pay a fine of fifty cents and 
costs of the court to the amount of five dollars. 
It is true that our statute does not make it a crime 
to kiss a married man either in the presence of wit- 
nesses or alone; but what are the absence of statutes 
to a patriotic Justice of the Peace when the morality 
of a great State and the costs of the court are at 
stake? For you must know if the Justice does not 
convict he receives no costs. ladda 





Tue following comes from an Iowa subscriber : 
May 14, 1892. 
Editor of the “Green Bag”: 
DEAR SiR, — Iowa is blessed with a District Judge 
with many sterling qualities, not the least prominent 
38 





among which is his ability as a jurist, and the con- 
sideration with which his opinions have been re- 
viewed and generally affirmed by our Supreme Court. 
It is however likewise said of the judge that he is 
very deliberate in his opinions; and many are the 
anxious attorneys who await his rulings in cases 
taken under advisement. Ata recent term of Court 
two of these restless individuals had the temerity to 
indicate their desire to the judge by joining in a mo- 
tion jokingly requesting a ruling in a case in which 
they were mutually interested. The case in question 
is one of long standing, and raises a large number of 
questions of law and fact; and the record which the 
judge has been examining is especially cumbersome. 
After a jury trial, the attorneys have each been filing 
motions of one kind and another, until the record is 
decidedly mixed. After scanning the motion, the 
judge, with a twinkle in his eye, drew a sheet of 
paper to him, and soon handed the clerk for filing 
the following : — 


IN THE District CourT OF IOWA IN AND FOR —— 
Country. 
W— W—, Plaintiff, 
vs. 
J. 5.) » Administrator 
et al., Defendants. 


SHOWING OF THE JUDGE. 





Now comes the Judge before whom said above entitled 
cause was tried, and sheweth as reasons why he shall not 
pass on and determine motions therein pending and render 
judgment in said cause the following, to wit : 

First, The facts in said cause were in the first instance 
skilfully concealed jn order to avoid their discovery, and 
the attorneys have still more skilfully obscured the law; 

Second, The attorneys have adopted new and original 
practices and methods, and thereby perplexed the Court 
and filled him with doubt ; 

Third, The attorneys failed, neglected, and refused to 
file motions for new trial, but viciously and covetously 
and precipitously moved each for judgment then and 
there, well knowing that said Judge would not know what 
to do with said motions ; 

Fourth, The Judge herein does not know what to do 
with said motions, and the attorneys herein have failed, 
neglected, and refused to tell him ; 

WHEREFORE, the said Judge prays that a change of fo- 
rum be had, and said motions be taken by said attorneys 
with them when they go before the Court of Last Resort, sit- 
ting for judgment of men and angels, and that upon the 
fixing of the final abode of said attorneys they be required 
to take said motions with them to be consumed with said 
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attorneys in manner and form required by law at such 
place ; ani this Judge further prays to go hence in peace. 

— —. Fudge. 
Respectfully yours, 


O. H. M. 


LEGAL ANTIQUITIES. 


PHILIP, in passing sentence on two rogues, or- 
dered one of them to leave Macedonia with all 
speed, and the other to try and catch him. 


DEMONAX was once heard to say to a lawyer: 
“Probably all laws are really useless; for good 
men do not want laws at all, and bad men are 
made no better by them.” 


ALCIBIADES, when about to be tried by his coun- 
trymen on a capital charge, absconded, remarking 
that it was absurd, when a suit lay against a man, 
to seek to get off, when he might as easily get 
away. 


SocraTEs used to say the best form of govern- 
ment was that in which the people obey the rulers, 
and the rulers obey the laws. 


In a case in the time of Elizabeth, the plaintiff, 
for putting in a long replication, was fined ten 
pounds and imprisoned, and a hole to be made 
through the replication, and to go from bar to bar 
with it hung round his neck. 





FACETIZ. 


LawyER. Have you conscientious scruples 
about serving as a juror where the penalty is 
death? 

Boston TALESMAN. I have. 

Lawyer. What is your objection? 

Boston TALESMAN. I do not desire to die. 


“T am as much opposed to drinking as any one,” 
said Lawyer Jenks to his client, “ but nevertheless 
liquor rightly used is a blessing to humanity ; when 
I was ill last winter, I actually believe it saved my 
life.” 

“Very likely; but how does that prove that 
liquor is a blessing to humanity?” was the reply. 





A WITNESS in a criminal case while giving his 
testimony turned to the jury, whereupon the pris- 
oner flew into a passion and shaking his fist at the 
jurymen, shouted, “Set of boobies! asses! pack 
of idiots!” Upon which the judge, interrupting 
him,.said, “ Do not speak to the jurors ; address 
your observations to the Court.” 





A “Tomss” lawyer had been endeavoring all 
the week to get his client out of durance vile. 
One morning he walked into the “Tombs,” and 
sent for his client. His face was as smiling as the 
historic basket of chips. “ It’s all right,” said the 
lawyer, grasping his client’s hand. “ Yes?” ejac- 
ulated the client, brightening up. ‘“ Yes, every- 
thing’s fixed.” ‘ How?” “I can get you out 
on a habeas corpus.” The client’s face lengthened 
as he replied, “‘Can’t be done, would n’t dare to 
try it ; my cell is on the third tier, and the damned 
thing might break.” 


A JusTIcE of the peace who was constantly try- 
ing criminal cases was called upon to marry a 
couple. After he had asked the usual question, if 
they desired to be united in the bonds of matri- 
mony, and they had replied in the affirmative, the 
justice said solemnly: “ Having pleaded guilty 
to the charge, if there are in your opinion any 
mitigating circumstances, now is the time to state 
what they are.” 


THE LAMENT OF LITTLETON COKE, ESQ. 


THERE was a time, there was a day, 
Poetic fancy thrilled my mind, 
But surly Blackstone came my way, 
And rippling lays are left behind. 


No more I tune the answering lyre, 

I sing of amorous scenes no more ; 
But use my old poetic fire 

To fuse great chunks of legal lore. 


The eloquence with which I once 
Discoursed of mountain, vale, and stream, 
I use to wake some sleepy dunce 
Of juror from his noonday dream. 


The midnight oil I once did burn, 
While pleading in poetic courts, 
Now serves a much more useful turn 
Illumining dull law reports. 
GEORGE HUDDLESTON. 
BIRMINGHAM, ALA. 
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Curent. You have an item in your bill, “ Ad- 
vice, Jan. 8, $5.” That was the day before I re- 
tained you. 

Lawyer. I knowit. But don’t you remember, 
on the 8th I told you you ’d better let me take the 
case for you? 

CLIENT. Yes. 

LawvER. Well, that’s the advice. 


JuDGE (to Officer) : ‘ What is this man charged 
with ?” 

“ Bigotry, yer honor.” 

“ Bigotry? Why, what’s he been doing?” 

“Married three women, yer honor.” 

“Three! That’s not bigotry ; that’s trigonome- 
try.” 


“Your honor,” said the defendant’s attorney 
in a larceny case in South Dakota, where an Al- 
liance attorney was elected public prosecutor last 
fall, ‘I move to dismiss this case on the ground 
of lack of jurisdiction ; the defendant is a citizen 
of Minnesota, and this court cannot have jurisdic- 
tion of it.” 

“T guess that’s so,” admitted the public prose- 
cutor ; “ the defendant belongs in Minnesota, and 
will have to be tried there.” 

The case was duly dismissed. 


A SMALL Scotch boy was summoned to give evi- 
dence against his father, who was accused of mak- 
ing disturbances in the streets. Said the bailie to 
him: “Come, my wee mon, speak the truth, and 
let us know all ye ken about this affair.” 

“Weel, sir,” said the lad, “d’ye ken Inver- 
ness Street?” 

“T do, laddie,” replied his worship. 

“Weel, ye gang along it, and turn into the 
square, and cross the square —” 

“Yes, yes,” said the bailie, encouragingly. 

“* An’ when ye gang across the square, ye turn to 
the right, and up into High Street, and keep on 
up High Street till ye come to a pump.” 

“Quite right, my lad; proceed,” said his 
worship. “I know the old pump well.” 

“Well,” said the boy, with the most infantile 
simplicity, “ ye may gang and pump it, for ye’ll 
no pump me.” 


NOTES. 


Every example of punishment has in it a tinc- 
ture of cruelty and injustice ; but the sufferings of 
individuals are supposed to promote the public 
good. — Tacitus. 


THE antiquity of laws may make them respecta 


| ble, but it cannot alone be deemed a sufficient 
| reason to prevent them from being altered or 


abrogated. 

THE venerable Lyman Trumbull, in an address 
before the Illinois Bar Association, declared that 
the tendencies of the Federal judiciary to absorb 
litigation properly belonging to the State courts, 
threaten to destroy all local government, and with 
it the liberties of the people. He believes that 


| State tribunals are the best administrators of do- 
| mestic and local affairs, and the way to relieve the 





United States Supreme Court of the surplus of 
work now crowded upon it is not to create more 
tribunals, such as the new courts of appeal, but to 
curtail the broadening and threatening jurisdiction 
of the Federal courts. 


“ Wuy are there so many turnings, windings, and 
other delays in the laws ? Why is our law a meander 
of intricacies, where a man must have contrary winds 
before he can arrive at his desired port? Why are 
so many men destroyed for a want of a formality and 
punctilio in law? And who would not blush to be- 
hold seemingly grave and learned sages prefer a 
letter, syllable, or word before the weight and merit 
of a cause? Why does the issue of most lawsuits 
depend upon the precedents rather than the rule, es- 
pecially the rule of reason? Why do some laws ex- 
ceed the offence; and on the contrary, other offences 
are of greater demerit than the penalty of the law? 
Why is the law kept in an unknown tongue, and the 
nicety of it rather countenanced than corrected ? 
Why are not the courts rejourned into every county, 
that people may have a right at their own doors, and 
such tedious journeyings may be prevented? — ”O/d 
Tract, 1649. 


Some of the above questions seem to be equally 
pertinent at the present time. 





AN opinion is commonly entertained that the 
sovereign signs some instrument by virtue of 
which capital offences are punished with death ; 
hence these presumed documents are popularly 
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termed ‘“ Death Warrants.”” Such, however, not 
gnly is not the case in England, but, so far as our 
knowledge goes, never has been. ‘The only au- 
thority for the execution of a criminal is the verbal 
sentence of the judge, pronounced in open court, 
in a prescribed form of words. This the sheriff or 
his deputy is bound to hear and to execute. After 
the offenders are tried, the judge (or, at the Old 
Bailey, the Recorder) signs a list containing the 
names, offences, and punishments of the convicts, 
and the names of the prisoners acquitted ; and a 
copy is given to the sheriff. The list (commonly 
called a calendar) is, however, a mere memoran- 
dum, and of no binding authority whatever. Lord 
Hale, in the second volume of his ‘ Pleas of the 
Crown,” records the case of a judge refusing to 
sign any calendar, fearing, he said, it might grow 
into a rule ; the sheriff, believing that the calendar 
was really necessary, neglected to execute a crim- 
inal who had been capitally convicted, and he was 
heavily fined in consequence ; the law being dis- 
tinctly laid down by Lord Hale, and the other 
judges of the time, that the verda/ sentence was 
‘the only and sufficient authority.”” So important, 
indeed, does the law deem this verbal sentence of 
death to be, that it is very reluctant to use it in 
cases where probably it will not be carried into 
effect ; and in such cases the judge is empowered 
by act of Parliament to abstain from /assing sen- 
tence of death, and to order such sentence to be 
recorded only. At the Old Bailey the custom /or- 
merly was for the Recorder, at the termination of 
each session, to wait upon the sovereign with a 
list of all the prisoners lying under sentence of 
death ; and after explaining the several cases, to 
receive the royal pleasure thereon, and then by a 
warrant under his (the Recorder’s) hand, directed 
to the sheriffs, to command execution to be done 
on a day and at a place therein named. ‘This 
practice continued until the accession of her pres- 
ent Majesty, in the first year of whose reign Mr. 


Baron Parke (afterwards Lord Wensleydale) tried | 
| crime of criminal conversation, in the presence of 


| said complainant, which naturally tended to provoke 
| an assault or breach of the peace, and prays that said 


a man at the Old Bailey for a certain offence still, 
by the letter of the law, capital. From motives of 
delicacy it was deemed highly inexpedient to lay 
the details of the crime before the Queen; and 
in order to prevent an infringement of the law by 


neglecting to do so, a bill was hurried through | 
Parliament, the 1st Victoria, cap. 77, by the first | 
section of which it was enacted that for the future | 


it should not “ be necessary that any report should 


be made to her Majesty, her heirs and her suc- 
cessors, in the case of any prisoner convicted be- 
fore the Central Criminal Court, and now or who 
may hereafter be under sentence of death.” Thus 
the practice at the Old Bailey is now assimilated 
to that of all the other courts in the kingdom, and 
the sovereign is never consulted about any capital 
offences whatever. (“Things Not Generally 
Known,” by John Timbs.) 


Puoctus, in his Bibliotheque, dwells with great 
satisfaction on a decision of the Athenians as to 
the conduct of one of their judges sitting in the 
Areopagus. That court sat upon a hill in the open 
air; and one day a sparrow pursued by a hawk 
darted into the midst of them for refuge. It took 
shelter in the bosom of one of the judges, who was 
of a harsh and passionate temper. Taking hold of 
the little trembler, he threw it off with such vio- 
lence as to kill it on the spot. The whole assem- 
bly were filled with indignation at this cruelty. 
The judge was instantly arraigned for it, and by 
the unanimous vote of his colleagues he was de- 
graded and ejected from his seat on the bench. 


UNDER the statutes of the State of Minnesota, 
any person who shall use, in reference to and in 
the presence of another, abusive and obscene lan- 
guage intended and naturally tending to provoke 
an assault or any breach of the peace, is guilty of 
a misdemeanor. 

Under this statute a justice of the peace in one 
of the interior counties of Minnesota drew a com- 
plaint upon which a warrant was issued and the 
defendant brought into court for trial. The com- 
plaint and warrant were substantially as follows: 


“The complaint of J. D. of said county, before 
A. J. S., one of the justices of the peace in and for 
said county, being duly sworn on his oath, says: 
That on the first day of January, 1892, at the town 





of Blank, in said county, one R. F. did commit the 


R. F. may be arrested and dealt with according to 
law.” 


A WHITE woman called on a Justice of the 
Peace in a Southern State some time since, and 
asked him to issue a “ Peace Warrant” for some 
| negroes that she alleged had been giving her some 
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trouble. The Justice, however, for certain reasons 
decided not to commence proceedings to keep 
the peace as provided for by the criminal code, 
but instead gave the woman the following unique 
and interesting instrument : — 


“To whom it may concern, — There has been sev- 
eral statements made to me regarding the criminal 
conduct of Persons, some for using threatening, abu- 
sive, and insulting language in the ‘presents’ of 
females along the public roads and so forth, carrying 
concealed weapons and other acts of a criminal na- 
ture. The names of those persons are known to me, 
and the evidence is ready. 

‘¢ T, now, in the name of the State of ——, forewarn 
such persons to desist, before they get in the meshes 
of the /aw and thereby incur heavy expense upon 
themselves.” 


REVIEWS. 


THE ARENA for May is filled with interesting 
matter. ‘‘ Austria of To-day,” by Emil Blum, 
Ph.D., is a valuable contribution to modern history. 
‘“‘ Psychical Research,” by Rev. Minot J. Savage, 
contains a number of remarkable cases. Solomon 
Schindler and Sam’] Leland Powers engage in an 
interesting discussion on “The Use of Public Ways 
by Private Corporations.” Prof. James T. Bixby 
contributes a paper on “ Zoroaster and Persian 
Dualism,” and Frances E. Willard asserts that 
“‘ Woman’s Cause is Man’s.” ‘The Strength and 
Weakness of the People’s Cause ” are set forth by 
Eva McDonald-Valesh. The other contents are 
“ Alcoholism and its Relation to the Bible,” by 
Henry A. Hart, M.D.; “Spoil of Office,” by 
Hamlin Garland ; and “ The Broadening Horizon 
of Civilization,” by the Editor. 


REUBEN GOLD THWAITES writes an interesting 
account of “ Village Life in Old England” in the 
May New ENGLAND Macazine. It is finely illus- 
trated by Louis A. Holman, who spent the summer 
of 1891 in England, and who furnishes the frontis- 
piece of the number, “A Picturesque Bit of Old 
England,” finely engraved by M. Lamont Brown. 
“ On the Track of Columbus,” a valuable and in- 
teresting paper by Horatio J. Perry, is one of the 
features of this number. Herbert M. Sylvester 
begins a series of articles, “ Ye Romance of Casco 





Bay.” The initial article is finely illustrated by the 
author, Charles H. Woodbury, Sears Gallagher, 
Jo. H. Hatfield, and others. William Eleroy Cur- 
tis, the well-known and brilliant Chief of the Bureau 
of American Republics, contributes a clever and 
comprehensive article on the “Progress of the 
South American Republics.” It corrects a num- 
ber of popular errors about these great countries. 
A number of shorter articles serve to make up a 
most readable number. 


AN important literary feature of HArPER’s 
MaGaZINE for May is an article by Anne Thackeray 
Ritchie on “ Robert and Elizabeth Barrett Brown- 
ing,” relating many interesting personal reminis- 
cences of the two eminent poets. Portraits are 
given of Mr. and Mrs. Browning and of their friend 
Mr. Milsand, also a view of the tomb of Mrs. 
Browning in Florence. Lieutenant-Colonel Exner, 
an officer in the German service, contributes a 
timely article on ‘‘ The German Army of To-day,” 
which is effectively illustrated. Julian Ralph, 
continuing his valuable series of papers on the 
great Northwest, gives a strikingly interesting de- 
scription of “ The Dakotas,” their peculiarities of 
situation, soil, and climate, their inhabitants and 
resources, and their outlook for the future. ‘The 
fourth of the deservedly popular series of Danube 
papers, “From the Black Forest to the Black 
Sea,” is written by F. D. Millet, and beautifully 
illustrated by Alfred Parsons and Mr. Millet. The 
other-contents are unusually interesting. 


THE complete novel in Lippincott’s MaGAZzINE 
for May, “The Golden Fleece,” is by Julian 
Hawthorne. It is a curious medley of the modern 
and the antique, of the weird and the practical, of 
civilized manners, wild adventures, Aztec hidden 
treasures, and legends or superstitions of long ago. 
In the Journalist Series, W. J. C. Meighan re- 
counts the exploits and trials of the Travelling 
Correspondent. In the Athletic Series, the world- 
renowned bicycler, Thomas Stevens, glorifies his 
favorite pursuit. “The Good Gray Poet,” Walt 
Whitman, is celebrated in a timely essay by Wil- 
liam S. Walsh, and in sundry random recollections 
by William H. Garrison. Mr. Floyd B. Wilson 
has a paper on “ Personal Economics in our Col- 
leges,” and Mr. Moulton one on J. M. Barrie, the 
Scottish novelist, who has lately sprung into sudden 
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fame. ‘There are short stories by Emma B. Kauf- 
man and Frederic M. Bird, the datter liberally 
iflustrated. 

THE brilliant correspondence of Ralph Waldo 
Emerson and Thoreau occupies the first place in 
the Ar.antic for the month of May. The letters 
are edited by Mr. F. B. Sanborn, of Concord ; and 
they give characteristic glimpses of the life, phys- 
ical, mental, and spiritual, of the two friends dur- 
ing “the ‘ Dial’ period,” as the editor calls it, — 
in other words, 1843. A fit companion-piece to 
these letters is the Roman Journals of Severn, the 
friend of Keats, which give quite a thrilling pic- 
ture of the events preceding the fall of Papal Rome. 
These papers are edited by William Sharp. Mr. 
Crawford continues his Italian serial, “ Don Or- 
sino.” The short story of the number, with the 
odd title “‘ A Cathedral Courtship,” is furnished 
by Kate Douglas Wiggin. Two unsigned articles 
will attract attention for their cleverness, the first 
being “ A Plea for Seriousness,” the second “The 
Slaying of the Gerrymander,” a keen thrust at this 
political monster. 


ScrIBNER’S MaGazinE for May opens with the 
second article in the series on “ The Poor in Great 
Cities.” This series of papers cannot fail to be 
productive of much good by arousing a deep in- 
terest in a class which is entitled to the warmest 
sympathy of its more favored brethren. “ Rapid 
Transit in Cities,” by Thomas Curtis Clarke, is a 
timely article on a most interesting subject, and 
one with which the author is well qualified to deal. 
The other contents are “ Unter den Linden,” by 
Paul Lindau ; “Sea and Land,” by N. S. Shaler ; 
“ Paris Théatres,” by William F. Apthorp ; “The 
Reflections of a Married Man,” by Robert Grant, 
and “The Wrecker” (chapter xxii.), by Robert 
Louis Stevenson and Lloyd Osbourne. 


Tue table of contents of the May Century is 
quite remarkable in its list of prominent names. 
In the way of short stories there are two very in- 
teresting ones ; namely, one by Wolcott Balestier, 
posthumously printed, called “ Captain, my Cap- 
tain!” and the other “A Gray Jacket,” by 
Thomas Nelson Page. Of a particularly timely 
character is the article on “Coast and Inland 
Yachting,” by Frederic W. Pangborn, with a num- 





ber of illustrations. The opening paper of the 
number is one of reminiscence by the painter 
Healy, who is residing in Paris, on Thomas Cou- 
ture, one of the striking figures in Modern French 
art. Mr. Stedman prints his third paper on the 
subject of poetry, this time dealing with “ Creation 
and Self-Expression.” James Lane Allen de- 
scribes, and a number of artists illustrate, ‘“ Home- 
steads of the Blue-Grass.” Examples are given of 
the work of the American painters, Carl Marr, J. 
H. Dolph, and the sculptor, Herbert Adams, with 
a sketch of these men by Mr. Fraser of the CEn- 
TuRY Art Department. To speak of the serials, 
Hamlin Garland’s Western story, ‘Ol’ Pap’s 
Flaxen,” is concluded ; and further instalments are 
given of Dr. Weir Mitchell’s “ Characteristics,” and 
“The Naulahka,” by Kipling and Balestier. 


Wit the May number the Cosmopo.iran enters 
upon its thirteenth volume, and the number is cer- 
tainly a most remarkable one in the list of distin- 
guished contributors which it presents. “A Noble 
Lover,” by James Russell Lowell, is given the place 
of honor, followed by articles by Marion Wilcox, 
Gertrude Smith, Hjalmar Hjorth Boyesen, John 
Hay, Luther G. Billings, William W. Campbell, 
Hamlin Garland, Henry James, Thomas Went- 
worth Higginson, Edgar Fawcett, S. P. Langley, 
Lilla Cabot Perry, Sarah Orne Jewett, Theodore 
Roosevelt, Richard L. Garner, Murat Halstead, 
Edmund Clarence Stedman, Brander Matthews, 
Frank R. Stockton, Edward Everett Hale, and 
William D. Howells. What an array of notabilities ! 
What a feast for lovers of good literature! The 
illustrations are superb. 


BOOK NOTICES. 


A TREATISE ON THE LAW RELATING TO THE OFFICE 
AND Duties or Notaries Pustic, throughout 
the United States. With forms of Affidavits, 
Acknowledgments, Conveyances, Depositions, 
Protests, and Legal Instruments. By JOHN 
Prorratr, LL.B. Second Edition by John F. 
Tyler and John J. Stephens of the San Francisco 
3ar. Bancroft-Whitney Company, San Fran- 
cisco, 1892. Law sheep, $5.00. 
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This work is too well known to need any introduc- 
tion to the profession. It is, so far as we are aware, 
the only treatise fully covering the subject; and while 
having the field to itself in this respect, it is also a 
most valuable and reliable book. Since the publica- 
tion of the first edition in 1877, the changes in the 
Statutes of the several States and the late judicial 
decisions respecting Notaries Public have made a 
new edition desirable. The editors of the work in 
its present form have evidently performed their duties 
in a careful and conscientious manner, and enlarged 
and improved, as it now is, the book will be found to 
be of material aid to the profession and of practical 
benefit to Notaries Public and Commissioners of 
Deeds. 


ConTRACTUAL Limirations, including Trade Strikes 
and Conspiracies, and Corporate Trusts and 
Combinations. By CHARLEs A. Ray, LL.D. of 
the New York Bar. Lawyers Co-Operative 
Publishing Co., Rochester, N. Y., 1891. Law 
sheep, $4.50 net. 


In these days of social disturbances caused by the 
differences arising between employers and employees, 
this work of Judge Ray’s will be found to be both 
timely and useful. In a thorough and exhaustive 
manner the learned author covers the law embraced 
within the scope of his subject, and while devoting 
particular attention to Contracts in Restraint of 
Trade, Monopolies, Trade Trusts, Strikes and Con- 
spiracies, he by no means neglects any other limita- 
tion upon the power to contract. The treatise as a 
whole is one of very great value to the profession, and 
will, we doubt not, meet with the appreciation which 
its merits justly deserve. 


THE Roman Law of Testaments, Codicils, and 
Gifts, in the Event of Death (Mortis Causa Do- 
nationes). By Moses A. Dropsir. T. & J. W. 
Johnson & Co., Philadelphia, 1892. Cloth, 
$3.00 net. 


The author’s preface well describes the scope of 
this interesting work, and we cannot do better than to 
quote therefrom. ‘This work is based on the Cor- 
pus juris Civilis for its chief authority Though the 
Pandects or Digest have contributed the most of the 
material, yet the Institutes and Code have furnished 
a considerable share, and the Novels have in a less 
degree also contributed to the subject-matter. The 
author is not aware that there is any work in the 
English language occupying the same field as this 
book. The growing importance of the Roman law, and 





the increased attention that it is receiving from ju- 
rists have caused the profession to extract out of its 
vast treasury of learning new precedents and new il- 
lustrations of legal principles adapted to the growing 
wants of higher civilization, and thus further enrich 
the common law, especially on the subject-matter of 
testamentary dispositions, the law of which depends 
in a great measure on judicial decisions and but little 
on statutes.” The work will prove a valuable addi- 
tion to legal literature. 


SKILL IN TRIALS containing a Variety of Civil and 
Criminal Cases won by the art of Advocates. 
By J. W. Donovan. Williamson Law Book 
Co., Rochester, N. Y., 1891. Law sheep, $1.00. 


An exceedingly interesting and readable book, in 
which Mr. Donovan has collected a number of inci- 
dents demonstrating the advocate’s skill in the con- 
duct of trials. Stories are told of such eminent legal 
lights as Webster, Choate, Beach, Butler, Curtis, 
Davis, and others ; and the lesson taught is that how- 
ever desperate a case may appear, the advocate’s skill 
is equal to overcoming seemingly insurmountable 
difficulties. 


A Dicrionary OF ENGLISH SYNONYMES AND Sy- 
NONYMOUS OR PARALLEL EXPRESSIONS DESIGNED 
AS A PRACTICAL GUIDE TO APTNESS AND VARI- 
ETY OF PHRASEOLOGY. By RICHARD SOULE. New 
Edition, revised and enlarged, by Gerorce H. 
Howison, LL.D. J. B. Lippincott Company, 
Philadelphia, 1892. Cloth, $2.25. 


A new edition of this work which has long been 
recognized as a standard will be gladly welcomed. 
While of value to every one who has occasion to write 
or speak, it is almost indispensable to the legal pro- 
fession, Even practised and skilful writers and 
speakers are often embarrassed in the endeavor to 
make a sentence more clear, simple, terse, and rhyth- 
mical, by the substitution of one form of diction for 
another, and this work will be found eminently useful 
in providing a ready means of assistance where one 
is at a loss for a word or expression best suited for 
a particular turn of thought or mood of the mind. 


Ir Came TO Pass. By Mary FARLEY SANBORN, 
author of “‘ Sweet and Twenty.” Lee and Shep- 
ard, Publishers, Boston, 1892. Paper, 50 c. ; 
Cloth, $1.00. 


The cordial reception given Mrs. Sanborn’s first 
book, ‘‘ Sweet and Twenty,” will be extended to this 
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new story. While not so distinctively a summer 
novel as the author’s earlier venture, it is yet far re- 
moved from the dreary field of novels with a purpose. 
‘The thread of the story is simple ; but the deepest 


interest attaches to Alma, with her undisciplined na- 
ture, her romantic longings, and her girlish follies. 
For the last, however, she “ pays the price,” as Kil- 
dare would say. 
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